[e

FREDERICK E. WOOD

Aeal Estate Consultant and Appraiser
426 KANE AVENUE, EAST PATCHOGUE, NEW YORK 11772
(516) 447-2730

January 18, 1996

Meyer, Meyer & Metli
28 Manor Road
Smithtown, New York 11787

Attn: Terrence Meyer, Esq.

Re: Appeal of Expressway 60
Patent & Bernard Meyer
Allocation of Pine Barrens Credits

Dear Mr. Meyer,

In accordance with the instructions of your attorney, Mr. Phillip
Sanderman, Esq., I have completed an analysis of the above affected parcels
with regard to their gross potential value (1) as unimproved lots (2) as if
fully improved, assuming in both cases, in the absence of the Long Island Pine
Barrens Protection Act.

The subject parcels consist of thirty seven (37) single and separately
owned parcels, each with a frontage of one hundred thirty-two (132} feet on
unimproved mapped roads, and containing approximately .5+ acres of lot area.
The property is wooded and generally level in terrain. Ignoring the
provisions of the Long Island Pine Barrens Protection Act, each parcel
constitutes a valid single and separate building plot and would be entitled to
building permits without the necessity of variances from the Town of
Brookhaven.

The subject parcels are located on unimproved mapped roads known as
Maxwell Avenue, Faraday Avenue, and Hertz Avenue, each having a 50 foot wide
right-of-way meeting the minimum width requirements of the Town of Brookhaven
Planning Department and Highway Department. At the date of my inspection, no
evidence of road improvement was noted. The combined unimproved road
frontages totals approximately 3,200+ feet to provide access to Mill Road, the
closest improved road lying 80+ feet to the south.

A search was conducted for vacant 1and sales data within the Manorville
area. The raw data obtained are contained in Enclosure 1 covering the time
period from late 1991 to 1995. As can be seen, the data reflects individual
lot sales, complete filed subdivisions as well as raw acreage, both with and
without paved roads.



(1) Gross Potential Value as Unimproved Plots

For my analysis, I will first consider the gross potential value of the
37 parcels as unimproved building plots. A review was made of the sales data
contained in Enclosure 1, selecting from these data those sales that reflect
underlying unimproved subdivision maps as summarized below. Further analysis
was made of each sale to determine the actual plot yield and hence, the
indicated value of a buiiding plot on an unimproved map.

(a) SCTM# 0200 - 58900 - 0200 - 001000

" Purchased 12/31/91 subject to map approval for 7 building plots

(Gem Estates)
$210,000 or  $30,000 Per Plot

(b) SCTM# 0200 - 59100 - 0300 - 015002

Purchased 5/24/93 as "Map of Evergreen at Manorville" (35 lots)
$892,500 or  $25,500 Per Plot

(c) SCTM# 0200 - 59200 - 0200 - 008007 thru 008036
Purchased 11/30/92 as "Map of Fairways Lake", Section 1
$991,000 or  $33,000 Per Plot

(d) SCTM# 0200 - 67700 - 0100 - 025000
Purchased 6/26/92 as Map of Jerusalem Hollow Estates, 14 plots
$420,000 or  $30,000 Per Plot

In each of the above sales transactions, the yield of the subdivision
was based upon A Residence 1 zoning which required a minimum plot area of
40,000 square feet while the subject parcels are smaller (21,400+ sq.ft.).
Based upon my experience, the smaller lots would lose approximately 20% in
value compared to a 40,000 square foot plot, yielding a unit value of

$24,000 Per Lot

$30,000/Lot X .80

An estimate of the Gross Potential Value of the property unimproved is
obtained as follows:

37 Lots @ $24,000 Per Plot = $888,000.



(2) - Gross Potential Value as Market Ready Plots

For this analysis, I will consider the gross potential value of the 37
parcels, as if, improved market ready building plots. A review of the sales
data contained in Enclosure 1, revealed a large number of market ready
building plot sales on improved streets. Selecting sales of smaller plots
most similar to the subject parcels indicates a value range from $45,000 to
$50,000 per market ready plot. It is my opinion that the value of the subject
parcel would 1ie at the lower range of value because of its remote location
and proximity to the existing LILCO power transmission lines and the LIRR
right-of-way to the north. I have concluded therefore, that a market ready
building plot, if improved, would have a value of $45,000.

An estimate of gross potential value may be obtained as follows:

37 Plots @ $45,000 Per Plot = $1,665,000.

(3) Estimated Costs of Improvement

Current Town of Brookhaven subdivision requirements include asphalt
paved roads, concrete curbs and aprons, storm water drainage, street lighting,
grading and seeding of shoulders, sireet signs, street and lot monuments. In
addition, application fees, recreation fees, performance bonds, legal fees,
engineering and surveying fees are necessary to complete the subdivision.
Ignoring the developers soft costs (overhead and profit, financing and
carrying charges), an expense of approximately $150 per linear foot of road
jmprovement would be experienced. Developers soft costs would generally range
from 20 to 25% additional. For a smaller project, such as 37 plots, soft
costs of 25% would be expected. Applying these development costs estimates to
the actual road iength to be improved yields:

3,200 Feet @ $150 Per Ft. X 1.25 = $600,000.
or $16,200 Per Plot



SUMMARY

. The subject property comprises 37 unimproved, single and separate
building plots located on unimproved mapped roads and within the Core
Protection Area of the Central Pine Barrens. An analysis was made of the
subject property, ignoring the effect of the L.I. Pine Barrens Act. The
purpose of this analysis was to prepare an estimate of the gross potential
value of the property (1) as unimproved lots and (2) as if fully improved and
market ready. An estimate was also made of -the probable development costs to
bring the property to a market ready condition. The results of my analyses
are summarized as follows:

Gross Potential Value (37 Lots)

As Unimproved $ 888,000.
As if Market Ready $1,665,000.
Estimated Development Costs $ 600,000.

It should be noted that the foregeing analysis is not an appraisal of the
subject property under its current limitations and was prepared at the request
of Phillip Sanderman, Esq., only te assist in the matter of Pine Barrens
Credits. Should you have any questions regarding my analysis, please do not
hesitate to contact me.

Respectfully submitted,

FEW/ 1w Frederick E. Wood

-

Enclosure



UALIFICATIONS

The following information is presented as evidence attesting to the
professional competence of FREDERICK E. WOOD, principal author of this report.

FREDERICK E. WOOD, a real estate appraiser and licensed real estate broker,
has been actively engaged in the valuation of real property for the past
twenty three (23) years, during which time has appraised all types of
properties located in New York State, with an aggregate value .in excess of
five hundred million dollars. Appraisal assignments have included
residential, commercial and industrial properties with appraisement for
investment, financing, condemnation, certiorari, estate, resale, fire
insurance, etc. purposes. Mr. Wood has also Tectured on real estate appraisal
practice at various real estate academies and professional associations.

By Administrative Order dated June 7, 1982, Mr. Wood was appointed as small
claims hearing officer for assessment matters by the Supreme Court, Tenth
Judicial District, Suffolk County. Mr. Wood is also currently certified as a
HUD/FHA fee appraiser for residential properties, has been tested and accepted
by the New York State Dept. of Transportation as qualified to perform
appraisals for condemnation purposes and is accepted by other Federal, New
York State and County agencies for appraisal purpeses. The Incorporated
Village of Patchogue appointed Mr. Wood as Sole Assessor in 1995.

In addition to his real property appraisal qualifications, he is a Licensed
Professional Engineer in the State of New York, heading his own consulting
firm engaged in cost surveys, technical valuations, land planning, building
design, inspection services, as well as many other related areas.

He is qualified as an Expert Witness for court testimony in matters pertaining
to the valuation of real property and fields of engineering, and has testified
in local, county and state courts in the State of New York.
EDUCATION

Rensselaer Polytechnic Institute - Bachelor of Science, 1954

Adeiphi University - Master of Science, 1965

Completion of varicus courses, seminars and Tlectures on Real Estate

Appraising sponsored by various colleges, universities, and appraisal
societies.

PROFESSIONAL AFFILIATIONS

e - e——

Member: New York State Society of Professional Engineers
Member: National Society of Professional Engineers
DESIGNATIONS

Real Estate General Appraiser: N.Y.S. License #46000006445
Professional Engineer : N.Y.S. License #42377
Real Estate Broker : N.Y.S. License #451835
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MANORVILLE SALES ACTIVITY
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MR. TRIPP: The notice of
public hearing. Notice has been
sent out that a public hearing will
be held by us today to consider the
appeals of persons allegedly agreed
by the application of Pine Barrens
credits contained in the Letter of
Interpretation. We are hearing this
appeal pursuant to Section 6.7.3.4
of the Central Pine Barrens
Comprehensive Land Use Plan.

At this hearing we will hear
two appeals. The first appeal is of
Bernard Meyer who is appealing the
Pine Barrens credit allocation
contained in 18 Letters of
Interpretation issued to him on
December 26, 1995.

The second appeal is of
Expressway 60 Patent, a partnership
that is appealing the allocation
contained in 19 Letters of
Interpretation issued to the

partnership on December 26, 19895.

RAM COQURT REPORTING SERVICE (516) 727-3168
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So, we are now ready to
commence this hearing and Alan
Grecco, I believe you wish to make
a statement.

MR. GRECCO: Yes, thank you.
I have just been appointed to this
Board and I wanted to disclose for
the Board that in the past I have
had business dealings with Mr.
Sanderman, none with Mr. Meyer
directly. However, it’s mentioned
here that Pierlits Abstract
Corporation (phonetic) had done
separate searches. That is my
corporation. If any of the members
of the Board or the applicants wish
to have me recused from this
hearing, I will do so.

Other than that, I would
prefer to remain on the Board for
this hearing.

MR. TRIPP: Anyone have any
comments about that? I think we

can assume that you can serve.

RAM COURT REPORTING SERVICE {516) 727-3168
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5

MR. SANDERMAN: We have no
objections.

MR. TRIPP: One other thing
before we start, you’re entitled to
a decision within sixty days. I
believe the sixty days is up on
March 25th.

MR. SANDERMAN: 23rd.

MR. TRIPP: Our next
regularly scheduled meeting is on
the 26th. It could be March 20th,
but we have lots of things to do on
March 20th. Are you agreeable to
extending the deadline to March
26th?

MR. SANDERMAN: Do you want
to twist my arm? Of course, no
problem.

MR. CORWIN: Just a
recommendation, if you want to do
that normally we must have a vote
for clarity, a resolution --

MR. TRIPP: Affirming.

MR. CORWIN: -- that the

RAM COURT REPORTING SERVICE (516) 727-3168
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6

decision deadline is now March 26

instead of the 20th.

MR.
MS.
to accept

MR.

TRIPP: We need a vote.
PLUNKETT : A resolution
the extension.

TRIPP: We need a vote to

accept Mr. Sanderman’s request.

MR.

yes.

MR,

CORWIN: Essentially,

TRIPP: With the

agreement of Mr. Sanderman it is

resolved
making a
extended
Is
motion?
MR.
MR .
favor?
MR.
MR .
MR.
think is

presentat

that the deadline for
decision in this matter
until March 26.

there a second to that

PALLY: Second.

TRIPP: Is there a

HANLEY : Aye.

DUFFY: Ave.

TRIPP: The procedure, I
to let you make a

ion and I think we are
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going to hear from the staff.

MR. MILAZZO: I think we will
here from the staff and give that
to the stenographer and make a
record.

MR. TRIPP: You may want to
respond here or you will sort of
agree at a time.

MR. SANDERMAN: For the
record, I am Philip Sanderman. I
am the attorney for the applicants
and my address is 1770 Motor
Parkway, Hauppauge.

This matter consists -- it'’s
actually the property is located in
Manorville and it consists of a
total, although we are here for an
appeal of interpretation concerning
37 lots, there is a total of a4
lots here which average roughly a
half-acre in size all on an old
filed map.

| We have previously applied to

the Clearinghouse for Letters of
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Interpretation, and as a result of
that, seven lots that front on
Concourse Road or Mill Road, North
Street -- it runs into different
names as it weaves through this
area -- were each given a full Pine
Barrens credit. So there is no
appeal concerning those 7 parcels.
That leaves us with 37 that we
applied for.

What I have are copies of the
Suffolk County tax map with this
outlined in.

You could just pass this
around (Handing).

What I have done is, we have
outlined the lots which my clients
own in a checkerboard of
ownership. The lots along the
improved road, which is indicated
as Concourse Road with the checks,
are the ones that have each
received a full Pine Barrens

credit.
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The lots to the rear of us,
behind the heavy line that I have
outlined, are all owned by Lilco
and are part of their high tension
wire right-of-way. We are basically
surrounded. I think pretty much
all the land around us is owned by
Suffolk County.

There is very little
development out there. It is all
forested and really gquite nice.
It’s right up against the
Brookhaven/Riverhead Town border.

My c¢lients have owned this
property in one form or another in
checkerboarded fashion since prior
to 1974, and it was always their
intent to just hold this property
and develop it in the future.

At one point there was an
application to the Town, but then
the recession in the mid eighties
caused property owners to back out

of the deal and my clients took
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ownership of the site back.
At this time it would
really -- we are trying to seek --

we feel that we are entitled to a
full Pine Barrens credit for each
of these half-acre lots.

MR. TRIPP: They are all
half-acre?

MR. SANDERMAN: Yes, they are
all single and separate, they are
all half-acre. They average 132
feet of frontage on paper roads.
But they start right up against an
improved road, so the cost of
improving this road is really not
very great when you amortize it
over all the lots.

We submitted as a part of our
petition and appraisal prepared by
Fred Wood, who is both a Certified
General Appraiser, as well as a
Licensed Professional Engineer. In
that appraisal he identified what

the improvement costs per parcel
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would be, what the market wvalue
was, and came up with a report.

I will just go over the
summary on this. We are a business
basing this just on the 37 lots
which is the subject of this
appeal. If unimproved, just the way
they stand, we felt that the lots
were worth $808,000.00.

Market ready; that’s with
permits, with the roads paved, the
Town specs, utility lines
installed, we felt it was worth
1.665 mill. And he estimated the
development costs at $600,000.00. A

market ready map is worth something

more than raw lands plus improvements

because of the factor of going
through the year or two that it
takes to process an application.
These estimated that the
actual improvement costs were
roughly $16,200.00 per lot. Fully

improved the lots were worth
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roughly $45,000.00 each.

That then leads me to why I
am here. As some of you are aware
and most of you are aware, I have
been part of this process of
developing the Long Island Pine
Barrens Protection Act from
inception, and I have been involved
since it was enacted in several
appeals. I think I have a fairly
good background in what went on and
what was intended. As the Act
developed in Albany, one of the
primary concerns of property owners
was what was going to happen to the
property in the core, protecting
the property values.

Several places in the Act
there is reference to using it, to
develop a workable Transfer of
Development Rights Program,
something that would help ensure
and help maintain property values.

I sited the section in my
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petition.

For example, 57-0119
Paragraph 6J, and I am referring to
the Environmental Conservation Law
which gave the Commission the power
to establish regulation values and
standards which may include a
system of bonuses and incentives in
order to purchase, sell, hold and
trade Development Rights as defined
in Paragraph A of subdivision 1 of
section 261-A of the New York State
Town Law.

In addition, Paragraph 6 of
57-30101, directed that the Land
Use Plan identifies sending
districts. I will just summarize
it, but the purpose was to provide
for the transfer of Development
Rights and values to further the
preservation and development goals
of the Plan and methodologies and
standards for proper equity and

appropriate values in establishing
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rights and values consistent
with -- again, it refers to 261-A
of the New York State Town Law.

As you are aware, that
provision of the New York State
Town Law is the Transfer of
Development Rights System that was
sustained by the New York State
legislature, I believe it was 91, I
am not sure of the date. But --
19895 was the date. But when I
looked at that, and looked at the
legislative intent of 261-A as
stated in chapter 40, the laws of
1989, they clearly state, I have to
read this for the record, "the
legislature further find and
declares that transfer of
development rights utilizing the
normal marketing land may provide
just compensation to owners of
property to be protected or
preserved."

Again, when the Acts, and I
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have to go back to the -- I think
it is also in the Plan. Yes, this

is in the Plan, I state that it’s
in the Act but that’s a typo.
Section 6.1 of the Plan deals with
the purpose of the Pine Barrens
Credit Program and the guote is,
"it is a primary purpose of the
Pine Barrens Credit Program to
maintain value in lands designated
for preservation or protection
under the plan by providing for the
allocation and use of Pine Barrens
Credits."

Unfortunately, when the Plan
was adopted it neglected single and
gseparate lots. Many requests from
different groups of, from trade
groups, from property owners to
come to grips with the single and
separate lots head on. There are
hundreds of them out there. Some
of them maybe buildable and some

are not buildable, but the Plan
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just ignored that.

They stated with the holder
of 37 lots that’s the subject of
this hearing. We applied to the
Commission and we were allocated a
total of 3.7 Pine Barrens Credits
for 37 lots, which our appraiser
puts at a value in excess of
$800,000.00. Even if he is off by a
factor of 50 percent we are down to
a $400,000.00 value on this. It’s
just the award of those 3.7 Pine
Barrens Credits is just worth
taking. 1It‘s left us with no
source of compensation.

We'd like very much to try to
market the Pine Barrens Credits and
be able to seek some compensation
whether we get $800,000.00,
$6,000.00. We don’'t know what they
were going to market for and
hopefully we can walk away with
this with my clients’ heads up high

and recoup some investment gain on
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it. But, where we are now is just
left virtually with nothing.

The alternatives then, we
have discussed alternatives are
one, to litigate, and as you know
that is never really a solution, it
just drags things out for years and
years.

Another alternative which we
are thinking about and we may
discuss with the Commission, we
would be possibly coming in for a
hardship relief; maybe developing
20, 21 lots on the parcel right
along the existing rcocad utilizing
flag lots or small hots, half-acre
and be able to dedicate half the
property to the Commission. I don't
know whether that is viable,
whether you would want development
in this area because it’s totally
surrounded by county owned land.
But, it is an alternative. It is

something which we would be willing
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to discuss.

To show where we are on this,
our tax bill on these parcels runs
approximately $12,000.00 a year.
Two tax grievances since the Pine
Barrens Act has been enacted have
been filed and have been denied.
Can’t use the property and we are
still paying $12,000.00 a year in
taxes.

I haven’'t guided through the
equalization rate based on the tax,
the assessed value, but I would
estimate that the assessor is
roughly saying that these parcels
are worth $400,000.00. The
equalization rate for this year is
2.17 in the Town of Brookhaven. The
standard way of determining value
based on, for tax purposes is to
guide the equalization rate into
the total assessed value. But, as I
said, we haven’t added everything

up. So that’'s roughly an estimate.
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MR. TRIPP: Since this is a
formal hearing, would it make
sense, Phil, to mark your petition
and attachment as Exhibit 1 and tax
map as Exhibit 2°?

MR. SANDERMAN: If you wish
to handle it that way. I think
there is also a copy ©of the tax map
included with the appraisal which
is part of the petition. But it'’s
buried in there.

MR. MILAZZO: At the last
meeting we gave you the complete
copy of the petition. For this
meeting I just took the process and
the letter from Mr. Wood and also
his qualifications.

MR. TRIPP: All we have to do
is mark the petition, if you want
that includes the tax map.

MR. SANDERMAN: Let'’'s make
that Exhibit 2, because this is the
tax map I submitted and it is

marked up to indicate the lots that
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received the full Pine Barrens
Credit, and I do have the
boundaries of the overall parcel
delineated.

MR. TRIPP: We will then mark
that Exhibit 2.

(A Petition, was marked as
Exhibit 1 for identification, as of
this date.)

(A Tax Map, was marked as
Exhibit 2 for identification, as of
this date.)

MR. TRIPP: Have you finished
your presentation?

MR. SANDERMAN: I would just
like to hold it open, any questions
and a very brief summary.

MS. ROTH: Just a point of
correction, that the appraisal that
Mr. Sanderman refers to is attached
to his petition in the form of a
letter from Mr. Wood dated January
18, 1896,

MR. SANDERMAN: Correct, that
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was included as part of the
petition.

MR. MILAZZO: We are just
going to submit to the record.

MR. TRIPP: Does anyone here
right now have any questions of Mr.
Sanderman, or should we wait until
we hear from the staff?

MR. MILAZZO: We are going to
give the staff report number 3, and
number 4 will be a letter of the
Town of Brookhaven Law Department.
You have received a copy of the
staff report in your binders and we
are just putting that on the
record.

(A Staff Report, was marked
as Exhibit 3 for identification, as
of this date.)

(A letter dated 2/27/96, was
marked as Exhibit 4 for
identification, as of this date.)

MR. HOPKINS: I could

summarize for the record if the
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members would be so moved.

MR. TRIPP: Yes.

MR. HOPKINS: The staff
report, I will try to summarize it
in simple terms, goes over the
history of the parcels. And the
first item that I would like to
draw your attention to is the
development of the parcels with
respect to the Suffolk County
Sanitary Code. The APGAN has stated
they were all half-acre lots.
However, under the Suffolk County
Sanitary Code they could not, all
of them could not be developed as
half-acre lots because they would
be subject to the restriction of
Article 6 of the Suffolk County
Sanitary Code which requires a
minimum of 40,000 square feet per
lot.

MR. TRIPP: Why does Article
6 apply?

MR. HOPKINS: Article 6
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applies because --

MR. TRIPP: I ask that
question because I gather Mr.
Sanderman argues that it doesn’'t
apply.

MR. HOPKINS: Article 6
provides for stern compensations
including single and separate lots
as of 1981 or ‘82, I believe.
However, that exception does not
apply to lots that are a part of a
common plan or scheme. And the last
sentence of Article 6 points out
that there would be no automatic
waiver of the provisions of Article
6 to a scheme of developments such
as this, these checkerboarded lots
are currently held.

The second point I would like
to make is I would like to
reiterate the point of Counsel,
that the applicant made reference
to an appraisal, there is not an

appraisal. It is a letter from an
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appraiser.

I would like to point out
that that letter includes stern
estimated costs of improvements.
That letter did not include costs
associated with public water supply
infrastructure. If these lots were
clustered in half-acre lots there
would be a requirement for a public
water supply.

And I would point out that
the Suffolk County Water Authority
has adopted a policy against
extending water mains to the Core
Area of the Central Pine Barrens
area. So that if these lots were
to avail themselves of a public
water supply system, it would
require a development of a separate
water company or water supply
district.

Third, the applicant makes
examples with respect to a fair

return. However, the applicant has

RAM CCOURT REPORTING SERVICE (516) 727-3168







10

11

12

13

14

15

ls

17

18

19

20

21

22

23

24

25

25
not submitted any documentation or
evidence with respect to any
investments that they have made in
the land in question. All of which
could be supplied, I suppose, by
the applicant up to a subsegquent
date.

And a final point to be made,
is that the applicant refers to
these lots as single and separate
lots. But Exhibit 4 which was
submitted, reveals the fact that
when you talk about single and
separate you have to talk about it
with respect to the Brookhaven
Review Process for single and
separate lots so that the fact that
they may or may not be single and
separate must be considered in
light of Brookhaven’'s procedure.
And the document from the Town
Attorney’s Office of Brookhaven
details that proposition.

MR. TRIPP: I have a gquestion
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about the Brookhaven Code 85-372.
Is that the section we are talking
about?

Maybe, the question is
basically this, that is, how and in
what respects, I mean, Exhibit 4
sets forth a kind of procedure.
And I will assume for present
purposes that Mr. Sanderman and his
clients could produce a survey and
then original chain of title could
do the things that are noted in
Exhibit 4. Now maybe he can’t, but
let’s assume for the present
purposes he can. The guestion I
have is: 1Is there an issue as to
how the Town of Brookhaven would
interpret it’s own Code 85-372 in
light of the adoption of the
Central Pine Barrens Plan?

MR. HOPKINS: I'm not sure I
can answer that guestion.

MR. TRIPP: Is that a

question you can answer, Barbara?
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Or, if you can’t answer it today,
would you help us provide an answer
to that question.

MS. WIPLUSH: Would vyou
please restate the question,
please.

MR. TRIPP: Mr. Sanderman
poses reference to specifically
Section 9E, section 8%5-372. This is
on page 3 of his petition he says
of the development yield factor
section of the Plan totally ignores
section 85-372 which deals with
single and separate. And the staff
report does so, as well.

My gquestion is: There is
85-327, but the Town has also
approved the Central Pine Barrens
Plan that, you know, says that this
is within the Core Area, that says
that Pine Barrens Credits are
supposed to be allocated based on
current money, that establishes the

kind of a 1limit based on the number
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of credits to be issued to the
Town, and so on. I guess my
question is: What is the
relationship between 85-372 and the
Plan, they have both been adopted
and Brookhaven has 35-372 instead
of the Plan.

Mr. Sanderman has assumed
that 85-372 has not been changed
one iota, that as a result of the
adoption of the Plan by the
Commission of Brookhaven. Is that
the case, is that Brookhaven’'s view
for that matter or is it the
Commissions view?

MR. HOPKINS: I just have one
other point to make. The applicant
stated that no consideration of
single and separate at that time
you say of parcels was given in the
Plan, and I would argue that
position to the extent that even as
part of this applicant’s original

application they did get one full
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credit for all those single and
separate lots that were on the
existing improved road. And that
was the provision that was made in
the Plan in 1light of those smaller
single and separate parcels.

MR. TRIPP: Let me add, or
you have heard, Phil, Tim Hopkins’
claim that you are not
automatically entitled to a waiver,
an exemption under Article 67?

MR. SANDERMAN: Correct.

MR. TRIPP: Do you agree with
that you are not automatically
entitled to an exception under
Article 67

MR. SANDERMAN: There is
scads of litigation which considers
what constitutes a scheme or
development, a plan. I am not
going to concede that we are
automatically or not automatically
entitled to a waiver.

But, I think if we are
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talking about protecting the wvalue
of a property, whether the property
was developed as one-acre lots, we
would have -- let’s just address
the 37, we would have 18 one-acre
lots that would conform to Article
6. So, whether we have 18 valid
building lots or 37 valid building
lots, the appeal is to try to come
up with something that will
approximate consideration for my
client.

MR. TRIPP: Okay.

MR. SANDERMAN: There is
nothing in the Plan that says we
must first exhaust all of our
remedies. I mean, if the Commission

-- the Clearinghouse is going to
take that position and make
everyone that comes in here have to
go to the Town, pay the $40.00 per
lot application fee, survey each
parcel, 6, $700.00 per survey,

apply to the Planning Division for
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a re-subdivision or a road
improvement or whatever, they would
call the application, apply to the
Board of Health for approvals and
go through that process. I would
say this whole thing is a sham and
why am I wasting my time here.

MR. TRIPP: I understand
that. I am trying to understand
your views as to the applicability
to Article 6.

MR. SANDERMAN: I haven’t
litigated the Article 6 myself. I
know there is a lot of litigation
involved in it with the County,
some has been successful and some
has resulted in settlements and
compromises.

Tim is right, there is a
provision in there that does deal
with single and separate lots and a
common plan or scheme of
development. To get an ultimate

determination you are asking me how
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we would do it. We would have to
go through an appeal to the Board
of Review and ultimately if they
turned us down to the Courts.

MR. TRIPP: Other people I'm
sure have guestions, but let me
just understand that. Dennis Moran
is here too, so this guestion can
be addressed to you, as well as
Phil Sanderman.

Phil Sanderman makes this
application to the Health
Department and or for the Board of
Review and the question is: What
happens with the Plan, the Plan
says there is supposed to be no
development, number one,

Two, the Plan says we don’t
want any morale, that is the whole
reason we are trying to protect
this area. It’'s keep pristine. What
is the Health Department to do in
light of the Plan that talks about

keeping it current zoning and so
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on? Does the Plan change? Anyway,
what is the Department of Health or
Board of Review supposed to do?

MR. SANDERMAN: I don’t think
it would. I think as a matter of
law it would not. I think it was
black-letter law. I could not use
something that regulates property
to the point of confiscation and
let’'s face it, that’'s why we are
here.

I think that is what we will
be doing. I think the rules have to
be interpreted whether or not blind
as far as the Plan that holds
through to the Town of Brookhaven's
Section 85-372, as well as Article
6. I think those interpretations
would have to be blind to the Plan
and to the Act.

MR. TRIPP: Do you think, you
have some idea how many, what you
call single and separate lots are

out there in the Town of
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Brookhaven? I believe the town,
the DEIS came up with some
estimates as to what the codings
would be in Suffolk county if, in
fact, those lots were built under
"single and separate."

Do you think it is reasonable
and fair for us to take the
environmental impacts of a proposed
building scheme into account and
determine whether restrictions are
fair and reasonable, i.e.
noncomplistictory compared with a
situation where there would not be
such an environmental impact?

MR. SANDERMAN: I don‘t think
for purposes much determining
whether we were entitled to a full
Pine Barrens Credit or for purpose
if we were talking about negotiated
sale of the property, I don’t think
that is a relevant factor.

MR. TRIPP: You do not think

what some people call environmental
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spillover affects an environmental
impact outside are property affects
that may affect other property
relevant to this gquestion?

MR. SANDERMAN: I think it is
very relevant to the question of
development of the property, that's
why we are here and that is why the
Act was passed. As far as
maintaining the values of property
which is a promise of the Act,
values of properties would be
maintained you have to be blind to
those issues.

The purpose we are willing to
gamble and try to go out and market
Pine Barrens Credits. Our only
alternatives, as I pointed out in
the beginning, is to ask for
development in here. I don’t think
there is anyone on the Commission
that is going to vote in favor of
an extraordinary hardship in this

location or to bring an action in
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Federal Court and seek damages, and
we are trying to seek a way out.

MR. TRIPP: Anyone else any
gquestions?

MR. GRECCO: I have some
qgquestions. Not having been here for
the duration maybe I am being
redundant, but assuming arguendo
that these are, in fact, single and
separate and you can produce
sufficient evidence of this single
and separateness character; what is
the applicability of Article 6 of
County Sanitary Code with respect
to the 44 lots? Aren’'t the 44 lots
notwithstanding the preexisting
rights to build further restricted
by Article 67

MR. SANDERMAN: They may be,
and that would be an issue which --
and again, in this environment as
far as, I'm not talking physical
environment, to the legislative

environment, it would be difficult
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at this time to get a
determination.

If the Plan was not here and
we were seeking development of this
property, we would certainly go to
the Board of Review on that issue.
And with the number of lots at
stake we would certainly bring in
Article 78 if we thought the
Department of Health Review voted
against us.

We are in a different
environment here. I can’t answer
you. If you are asking me to
concede that we are only entitled
to half a Pine Barrens Credit per
lot I can’t do it. I can only look
at the zone that establishes our
rights to building lots.

MR. GRECCO;: Can you comment
on the, on how, assuming they have
a right to build, how Article 6 may
further restrict them?

MR. HOPKINS: I think, if you
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wouldn’t mind, I think Dennis Moran
who is here from Suffolk County
Health Services will be able to
comment more relevantly.

MR. GRECCO: There seems to
be two issues, the single and
separateness, whether you met the
burden and notwithstanding that,
the issue of Article 6. So, I would
like to just hear a little more on
Article 6 and how it would apply
here.

MR. TRIPP: Dennis Moran.

MR. MORAN: Maybe I should
clarify at what time the Health
Department’s position would be on
Article 6. Prior to the enactment
of the Pine Barrens Law, the way it
stands is that if this is a
development of more than five lots
in common ownership it would fall
under the requirements of Article
6. Meaning, that the overall

density shall not exceed an overall

RAM COURT REPORTING SERVICE (516) 727-3168







10

11

12

13

14

i5

ie

17

18

19

20

21

22

23

24

25

39
of 40,000 square foot lots.

But, I should also point out
that because of the passage of the
Pine Barrens Law and the
incorporation into Article 6 of the
recognition of Transfer of
Development Rights, we have adopted
the Pine Barrens Plan into the
transfer concept of Article 6. So
therefore, we would have to look at
if that is more restrictive, and
the restriction would be based on
what is in the Pine Barrens Plan.

We could not grant even
40,000 square foot lots. We would
have to utilize the tables that are
in the Pine Barrens allocation
formulas.

MR. SANDERMAN: Are you
telling me, Dennis, that this
parcel is in the Core?

MR. MORAN: That'’'s correct,
Phil.

MR. SANDERMAN: We were
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talking about allocating Pine
Barrens Credits to it for
transferring out, that the Health
Department would turn around and
say a lesser density for one unit
for 40,000 square feet would
apply?

MR. MORAN: What we have done
is we have adopted the Transfer of
Development Rights into Article 6
based upon a Plan, so we are
accepting the Pine Barrens Plan so
that would be the criteria that we
would have to abide by. It's
similar to if you came into the
Health Department prior to Pine
Barrens Plan and the Town had a
restriction of two-acre zoning. The
Health Department could not
override that two-acre zoning.

MR. SANDERMAN: Correct.

MR. MORAN: This Plan takes
precedence over Article 6

reguirements of 40,000 square foot.
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MR. SANDERMAN: I still don't
understand this, because when I
read the rules that came from the
Health Department my impression was
that the adoption of the table and
chart that was within the Pine
Barrens Plan was the Receiving Area
chart, the table of acceptable
densities and allowances within the
receiving area. You weren’t talking
about -- the Health Department
wasn’t talking about the Sending
Area, they were talking about how
many credits to permit within a
particular Receiving Area.

MR. MORAN: Yes, it does
cover the Receiving Areas, but if
you look at the standards those
criteria are predicated upon a plan
that looks at the overall impact on
the environment and that there is
not going to be an over-development.
That plan stands. I don’t think

the Health Department could
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override the densities.

MR. SANDERMAN: Then I don‘t
know why we are here and not in
Court. What I am hearing is you
adopted a Plan, the Plan is now
turning around and creating this
planned environment which is now
deluding what would have been
permitted before the Plan.

MR. TRIPP: One change, one
that is true. The second thing is
one thing that the Plan does say
that the kind of pollution of the
ground water system that can be
tolerated with septic systems on
one-half-acre, maybe even on
one-acre is not to be tolerated
anymore.

MR. SANDERMAN: But that
doesn’'t impact my right to build on
property before the Plan was
enacted, and that’s the property
right that we are here trying to

reserve. We are trying to offer a
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way out of litigation to the
Commission.

MR. TRIPP: I understand
that. It seems to me that it maybe
fair for us to confer what
restriction and what levels of
pollution you think could be
allowed, would mean in terms of how
you could develop this property.
And also, the cost of providing
public water. If all these lots,
all these single and separate lots
as you call them, were developed
with septic systems on the one hand
or sewage treatment plants on the
other. But let’s assume, you can
agssume a septic system. What will
that mean in terms of clean water
to the people that would live
there?

MR. SANDERMAN: Let me just
make a hypothetical assumption. We
will look at the overall parcel

including the seven that we are
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awarded full credits. We are 44
single and separate half-acre lots,
22 acres. I could make an
application absent the Pine Barrens
Protection Act and the Plan and
auditorium and everything that is
in place. Tomorrow I would be able
to make an application for 22 lots
consisting of one-acre each.

I would not have to bring
public water under Suffolk County
Water Authority and Health
Department standards. The distance
to the nearest water line is
miles. Once you exceed a certain
distance, even with one-acre lots,
you don’t have to put it in. So it
ig, at worst case scenario, this
project is a developable project
with 22 lots.

We have been awarded a total
of 10.5 development credits where
there is a very weak market, if

any. So, that’s the worst case
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scenario assuming these assumptions
are correct about Health Department
vield and Water Authority
requirements.

MR. TRIPP: There maybe
questions or issues that we would
want to look at in the next few
days, certainly before we make the
decision regarding Mr. Woods’
letter. Is it clear from what he is
saying, what the sales date is?

MR. HOPXINS: He listed a
number of sales, and it‘s not clear
whether it is all of them or some
of them. It’'s not clear.

MR. SANDERMAN: If you have
guestions I could have Mr. Wood
contact you directly and he could
discuss it with you.

MR. TRIPP: Any other
gquestions?

MR. PALLY: Is it possible, I
don’t know if you want to release

it, but is it possible for us to
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get a copy of a tax bill?

MR. SANDERMAN: We may have
them with us.

MR. MEYER: There is 44 of
them.

MR. PALLY: I would like to
have a copy of the tax bill and
have the appraisals done.

MR. SANDERMAN: Sure. I could
send them to you.

MR. TRIPP: You said there
are 44 of them. Why don’t we have
the 44 tax bills deemed marked
Exhibit 5.

MR. SANDERMAN: I don’t know
if we have all 44 here, but they
are all fairly representative and
they are all within a few dollars
of each other.

MR. TRIPP: Other than that,
Jim.

MR. RIGANO: I just had one
or two gquestions. This might be

more staff or Mr. Sanderman. Was a
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total number of credits allocated
to the 22 acres in total 10.7
credits?

MR. SANDERMAN: Correct. It
was seven credits that were awarded
to seven lots that front on, again,
I don‘t know what it’s called here,
Concourse, the improved road.

MR. SANDERMAN: There were
3.7 credits awarded to the 37
remaining lots.

MR. RIGANO: What 1is the
relationship of the three parties,
60 Patent, Bernard Meyer and
Terence?

MR. MEYER: Basically, it was
broken up that way for purposes of
checkerboarding it back when the
original rezoning was done back in
approximately ’'74. These properties
were purchased by Expressway 60,
probably in mid 1960. I was in
grammar school at that time. It was

really an investment by my father
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actually with other people with
purposes of putting me through
college and hoped law school.

In terms of investments, this
was probably one of the worst
investments that had been made and
I managed to get through law
school.

Also, a number of parcels the
County now owns were originally
owned by partnerships that my
father was a partner of. And the
County has bought up a good portion
of them and left this one as an
isolated piece.

It'’s been a long time going
through this whole process and we
want out. I mean, there was some
comments before, guite frankly by
Mr. Tripp earlier before this
hearing started, about trying to
generate some confidence in this
program. And I sit here and 1I

can’t say that it’s generated a
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whole lot of confidence by me in
the program considering the way
it’s coming down,

Mr. Pally is going to have a
nice thing by the LIA on getting
out information to the people and
how it’s going to be used. They
could call me and ask me how it is
going to be used. This is absurd
and enough is enough. Thirty years
of grief as Mr. Sanderman said.

I have learned a long time
ago that a lawyer who represents
himself is a fool for a client, so
I am trying to let Mr. Sanderman
handle most of it. We are trying to
offer alternatives to get out.

If the County owns or wants
the land, they could have bought it
when they bought the other parcels.
They boxed us in and now they want
to bog us down with 64 technicals.

I am all for saving water,

but I shouldn’t have the cost

RAM COURT REPORTING SERVICE (516) 727-3168







T

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50
imposed on us as a land owner
because of that. If you want the
property buy the property. Let us
gsell it on the open market. We pay
a ton of taxes on this and it just
goes on and on.

Although I am a lawyer, I
prefer to avoid litigation process
and have it done. I'm sorry for the
extended answer.

MR. TRIPP: I think we
understand your point.

MR. SANDERMAN: There is a
little more than history to this
than meets the eye. The parcels
surrounding as part of the
Expressway Patent, they were owned
by the same groups and partners.
And when they were upzoned from B1
to A2 in 1974 they commenced an
action in the State Supreme Court
to challenge the upzoning. And
that went up on appeal and they

ultimately lost it.
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Then they sold out to the
County and the values when they
sold to the County was based on the
two-acre zoning.

MR. TRIPP: When did that
take place?

MR. SANDERMAN: The lawsuit
was commenced in ‘74. I know the
decision came down finally in ‘76,
I don‘t know when the sale to the
County took place.

MR. MEYER: The County
actually acguired most of the other
parcels probably within the last
five or six years.

MR. TRIPP: The parcels from
you are adjacent properties.

MR. MEYER: Expressway 60 is
really the owner of the property.
That’s why I ended up with one of
the parcels because it was one odd
parcel. Since my father is pretty
much retired I am left to fend for

the property.

RAM COURT REPORTING SERVICE (516) 727-3168







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

MR. SANDERMAN: I think the
reasons these parcels were left
when the County did do the
acquisition was because they were
checkerboarded and they didn’t want
to take the costs.

MR. RIGANO: Expressway 60
Patent is a corporation?

MR. MEYER: It’'s a
partnership.

MR. RIGANO: So that owns
some of the parcels and other
parcels are owned by Bernard Meyer
and Terence?

MR. MEYER: I own one parcel.
It was perfectly checkerboarded.

MR. RIGANO: Who are Bernard
Meyer and Terence Mevyer?

MR. MEYER: I am not a
partner in Expressway 60.

MR. RIGANO: Is the other
individual?

MR. MEYER: There are a

number of other individuals that
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are partners in that Expressway 60,

most of whom quite frankly have
deceased during the tendency of
Expressway 60. And I generally
deal with the estates or children
of the deceased members of the

partnership who all have basically

the same opinion as mine, that they

would like to see the property
sold, done with or otherwise. And
if it’s in the best interest for
the people of the County and it
could go to the County, so be it.

MR. RIGANO: Did any of the
parties that hold title to any of
these parcels obtain title since
say 19927

MR. MEYER: ©No. This has
been checkerboarded probably in

'72 or '73 before the upzoning

occurred. It was actually sold
during the 1980’'s to another group
who when they took title also

checkerboarded it. And then we
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ended up taking back a deed in lieu
of foreclosure which was also
checkerboarded. And that’s how
title ended up as Expressway 60,
Bernard Meyer and Terence Meyer.

MR. SANDERMAN: We would be
more than willing to sit down with
the Clearinghouse to discuss this.

MR. TRIPP: We are not in the
acguisition business. You can
discuss it with us and --

MR. SANDERMAN: Who is in the
acquisition business?

MR. TRIPP: The County and
the State are in the acquisition
business. But we can all talk about
that.

Barbara, I just have one
other question in light of this.
That is, if we were going to grant
the petition in whole or in part,
that in affect would be increasing
the allocation of credits in the

Town of Brookhaven. Conceivably, if
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we did it for this applicant, other
applicants would be forthcoming and
making similar arguments. What
would that mean in terms of
increasing the allocation of the
credits?

MS. WIPLUSH: We would have
to know how many potential single
and separate allocations.

MR. TRIPP: Brookhaven should
have an answer to it. What would
that mean in the increase of
allocation of credits, what will it
mean in terms of Brookhaven's
compliance with the two ratios, the
value and all those kind of
things? You know, I think
Brookhaven has to be aware of the
ramifications of whatever we do.

My suggestion would be since
we are going to make a final
decision on March 26th, anything
further in writing from you or from

staff or if Brookhaven, should be
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available to us at least a week in
advance, say by the 29th -- by the
19th. Sconer if possible. Could
you get anything further to us by
Friday the 15th?

MR. SANDERMAN: The
information that we would have to
submit would be the tax bills which
we considered labeled Exhibit 5.

MR. TRIPP: Do you want to
prepare anything further in
writing. Why don’'t we do it by the
15th?

MR. SANDERMAN: Is there
anyway I could go a little later on
that?

MR. TRIPP: Let’'s go back to
the 19th.

MR. SANDERMAN: That would be
fine.

MR. TRIPP: I think what we
will do is in the meantime, one way
or another, think about it. You

know, we will get back in touch
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Yes, my name 1is

the president of

57
with you.

Anything further?

Thank you all very much.

MR. CORWIN: Are you leaving
the record open or are you closing
the hearing?

MR. TRIPP: The hearing is
done for today. The record of the
hearing will be opened until we
make a decision on it.

MR. OLSEN: Are you going to
open the hearing for public
comment?

MR. TRIPP: Yes.

MR. OLSEN: MR. OLSEN: MR.
OLSEN: MR. OLSEN: MR. OLSEN: I

should.

MR. TRIPP: Would anyocone like
to comment?

MR. OLSEN: MR. OLSEN: MR.
OLSEN: MR. OLSEN: MR. OLSEN:
Walter Clson I am

Civil Property

Rights Association and this
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The issue that Mr. Sanderman
raises here is extremely important
to our membership, not only to our
membership but every property owner
in the Core. The Letter of
Interpretation that was issued to
Mr. Sanderman’s client I think was
a display of extremely bad faith.

As he explained, the
intention of the Act and in the
Plan it was described that there
should be a bonus or incentive
offered to the property owner to
participate in this TDR program.
If you want the program to work,
you have to be offering these
people something for their
property.

In this particular case Mr.
Sanderman and his client have said
that they believe in what you are

doing as far as preservation of
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ground water and they are
surrounded by County property.

They do have an alternative of
development on the property, but
they are offering you the idea that
they will participate in the TDR
Program.

But the stumbling block is
clearly the allocation of credits.
At the very least I don’'t know what
the allocation of credits should be
on that parcel. But, as a gut
feeling from my involvement in the
Plan from the start, and I have
probably been at more meetings on
this than anybody in this room
other than maybe Mr. Corwin because
he has been virtually at everything
I have been at, but my gut feeling
as far as the allocation of credits
is that these Letters of
Interpretation should reflect at
least the amounts of development

that would have been allowed at the
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time of the inception of the Plan
with no upzone or downzone.

I think that would also
include any changes to Health
Department regulations. That will
be my interpretation of it. I think
that if the TDR Bank or
Clearinghouse continues to issue
Letters of Interpretation, not
taking that all into account, they
are just headed for failure, they
are headed for absolute failure.

What I would recommend in
this particular case is that you
review it carefully and that you
steeply increase the number of
credits allocated to this property.
I will be watching it closely to
see how this is handled and how
others of single and separate
nature are handled. It is an
extremely important issue.

I think you have to stop

kicking it under the table and you
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have to look at it or you are not
going to have anybody using this
TDR Clearinghouse as an
alternative. And that is what it
was intended for to prevent the
development.

Thank you.

MR. TRIFP: Anyone else?
Okay. For purpose of today --

MS. ROTH: Mr. Trip, excuse
me. I think if you are going to
keep the hearing open you have to
set a day for the hearing to
continue.

MR. TRIPP: The hearing will
continue on March 26th.

MS. PLUNKETT: You have to
make a decision on that date.

MR. TRIPP: Four o’clock in
the afternoon. Could we meet at
three o‘cleock in the afternoon on
the 26th? Okay, let’s meet at
three o’clock on the 26th. Why

don’'t we put this on the agenda for
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don’'t we put this on the agenda for
3:30 in the afternoon.

MR. MILAZZO: Keep the record
open to the 15th so that anyone who
wants to make comments.

MS. ROTH: He is continuing
the hearing.

MS. WIPLUSH: Could I just
ask a question. If I understand
this correctly, in order to have a
decigion by the Clearinghouse you
are going te have to go to the Town
and get that determination.

MR. SANDERMAN: They left
that open.

MR. PALLY: That means if you
do it for one you have to do it for
everyone or you don’‘’t do it for
anybody.

MR. TRIPP: Okay. Anyone else
here who wants to submit anything
in writing, do so. Thank you very
much.

(Time noted: 4:35 p.m.)
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I, KRISTINA SINGROSSI, a Notary Public in and

for the State of New York, do hereby certify that:

THAT the within transcript is a true record

of the testimony.

IN WITNESS WHEREOF, I have hereunto set my

hand this _Jlg:_ day of 77%LM34J , 1996.

//’M, /2y m&h/d?@é 2

KRISTINA SINGROSSI
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CENTRAL PINE BARRENS JOINT PLANNING & * EXHIBIT
POLICY COMMISSION

— e — i S S e — A W S - xx
In the Matter of the Appeal of
Expressway 60 Patent & Bernard Meyer
of the Allocation of Pine PETITION PURSUANT TO
Barrens Credits Concerning SCTM Parcel SECTION 6.7.3.3 OF
Nos. 200~-411-5-3.1, 3.2, 3.3, 3.4, 3:6, THE CENTRAL PINE
3.7, 3.8, 4.1, 4.2, 4.3, 4.4, 4.6, 4.7, BARRENS COMPREHENSIVE
4.8, 9.1, 9.2, 9.3, 9.4, 9.6, 9.7, 9.8, LAND USE PLAN :1

10.2, 10.3, 10.4, 10.6, 10.7, 10.8, 15.2,
15.3, 15.4, 15.5, 15.6, 16.2, 17.1, 17.2,
17.3 and 17.4,

JAN 2 3 199%

Petitioners.

- —————— - -XX ;

1

1. Petitioners, Expressway 60 Patent and Bernard Meyer, with
a mailing address c/o of Meyer, Meyer & Metli, 28 Manor Road,
Smithtown, New York 11787 submit this petition by their attorney,
Philip H. Sanderman, with an office at 1770 Motor Parkway,
Hauppauge, New York 11788 pursuant to Section 6.7.3.3 of the
Central Pine Barrens Comprehensive Land Use Plan.

2. Petitioners, owners of the above referenced parcels,
appeal 37 Letters of Interpretation dated December 26, 1995 issued
by the Pine Barrens Credit Clearinghouse concerning the above
listed parcels. Copies of said Letters of Interpretation are
annexed hereto.

3. Petitioners submitted Letters of Interpretation
Applications concerning said parcels on December 5, 1995. Together
with the Letter of Interpretation Applications, were submitted
individual single and separate title searches prepared by Peerless
Abstract Corporation for each parcel complained of herein. Copies
of said title searches are submitted herewith.

4. The subject parcels consist of thirty-seven (37) singly
and separately owned parcels, each containing approximately one
hundred and thirty-two (132) feet of frontage on unimproved mapped
roads and containing approximately 1/2 acre of lot area. Pursuant
to the single and separate provisions of the zoning ordinance of
the Town of Brookhaven, each of said parcels constitutes a valid
single and separate building lot and absent the fact that they are
located within the Core Preservation Area of the Central Pine
Barrens, would be entitled to building permits without the
necessity of obtaining variances or special relief from the Town of
Brookhaven.

5. The subject parcels are located on Maxwell Avenue, Faraday
Avenue and Hertz Avenue, all of which access an improved town road.

6. Submitted herewith is an appraisal and cost of improvement
estimate prepared by Frederick Wood. Please note that Mr. Wood is



both a Certified General Appraiser and a Professional Engineer. As
can be seen from Mr. Wood’s report the value of each of said lots
unimproved is $24,000.00 dollars, fully improved is $45,000.00
dollars and it is estimated that the cost of improving each lot is
$16,200.00 dollars.

7. Had it not been for placement of this property within the
Core Preservation Area, it was petitioners intention to obtain
building permits, improve Maxwell Avenue, Faraday Avenue and Hertz
Avenue and offer said parcels for sale as fully improved lots.

8. In order to do so would involve an application for
extraordinary hardship pursuant to the Long Island Pine Barrens
Protection Act and, as an alternative, petitioners have elected to
try to obtain sufficient Pine Barrens Credits to offer for sale
with the hope that any 1losses incurred as a result of the
restrictions on development contained within the Act and the Plan
can be sufficiently mitigated.

9. It is respectfully submitted that the allocation of 1/10
of a Pine Barrens Credit for each of the thirty-seven (37) parcels
is wholly inadequate for the reasons contained below:

a. The Long Island Pine Barrens Protection Act essentially
prohibits development within the Core Preservation Area. The
subject parcels are all located within the Core Preservation Area,
are undeveloped and due to enactment of the Act have lost all value
other then the potential for assignment of Pine Barrens Credits for
which a market may, at some future date develop.

b. As a principal means of avoiding claims for damages by
aggrieved property owners, the Act contemplated a workable transfer
of development rights program. Section 57-0119(6) (j) of the
Environmental Conservation Law gave the Commission the power "to
establish regulations, values and standards which may include a
system of bonuses and incentives in order to purchase, sell, hold
and trade development rights as defined in paragraph a of
subdivision 1 of Section 261-a of the Town Law; such transfers may
cross municipal and special district boundaries".

In addition, sub-paragraph #7 of Section 57-0119 directed
the Commission to inventory private parcels within the Core
Preservation Area and calculate the development yield for each
property.

c. Sub-paragraph #6 of Section 57-0121 directs that the Land
Use Plan provide for "identification of sending districts in Core
Preservation and Compatible Growth Areas and receiving districts in
Compatible Growth Areas and outside the Central Pine Barrens Area
for the purpose of providing for the transfer of development rights
and values to further the preservation and development goals of the
Land Use Plan and methodologies and standards for procedural equity
and appropriate values in establishing rights and values consistent
with the provisions of Section 261-a of the Town Law".




O

d. It is abundantly clear that the legislation constituting
the Long Island Pine Barrens Protection Act contemplated a viable
and workable transfer of development rights program in order to
adequately compensate property owners for the loss and use of their
property and relies very heavily upon the transfer of development
rights legislation contained in Section 261-a of Town Law. When
261-a of Town Law was enacted by Chapter 40 of the laws of 1989 a
legislative declaration was stated. In its legislative findings,
the legislature stated in part as follows:

"The legislature further finds and declares
that transfer of development rights, utilizing
the normal market in land, may provide just
compensation to owners of property to be
protected or preserved."

With this declaration of intent in mind, the appropriate
sections of the Central Pine Barrens Comprehensive Land Use Plan
governing assignment of Pine Barrens Credits must be examined. The
conclusion is inescapable in that the plan and the determinations
appealed from herein failed to meet the objectives of the Long
Island Pine Barrens Protection Act and Section 261-a of Town Law.
Section 6.1 of the Act deals with the purpose of the Pine Barrens
Credit Program and states in part as follows:

wIt is the primary purpose of the
Pine Barrens Credit Program to
maintain value in lands designated
for preservation or protection under
the Plan by providing for the
allocation and use of Pine Barrens
Credits.%

e. Sections 6.3.1 of the Plan provides for allocation of one
Pine Barrens Credit for each single family dwelling permitted on a
parcel of land based upon the development yield set forth in
Section 6.3.1.1.1 through 6.3.1.1.9 under the zoning regulations in
existence at the time the Plan was adopted. More specifically the
development yield factor section totally ignores Section 85-372 of
the Code of the Town of Brookhaven which permits, as of right,
development of a single family dwelling on each of the parcels that
is subject of this appeal.

£. Despite repeated mention of the problem of allocating
development rights to singly and separate parcels at the public
hearings leading up to adoption of the Plan, a section dealing with
such allocation was omitted from the Plan, thereby leaving the
question of allocating rights to owners of single and separate
parcels to the discretion of the Pine Barrens Credit Bank and
Clearinghouse. However, the Pine Barrens Credit Bank and
Clearinghouse was given no standards for issuance of Pine Barrens
Credit Certificates on single and separate parcels.

g. In allocating 1/10 of a Pine Barrens Credit to each of the



thirty-seven (37) single and separately owned 1/2 acre parcels, the
"Bank" has condemned the subject property and has rendered it
essentially valueless.

l0. Offers received by petitioners for purchase of Pine
Barrens Credits have indicated a range in values of Twenty-five
hundred ($2,500.00) dollars per Pine Barrens Credit to a maximum of
Four thousand ($4,000.00) dollars per Pine Barrens Credit. The
offers were speculative in nature and tied to approval on parcels
of land located outside the Core Preservation Area which may take
years to obtain, if approved at all.

11. Petitioners have elected to seek allocation of Pine
Barrens Credits in an effort to attempt to receive a fair and
adequate return on their property without the necessity of seeking
a hardship permit to develop it. Allocation of a mere 3.7
development credits to thirty-seven (37) buildable lots worth Eight
hundred eighty-eight ($888,000.00) dollars frustrates petitioners

purpose.

12. The determination of the bank in awarding a mere 3.7 Pine
Barrens Credits to the subject parcels constitutes a taking of
property without just compensation, is arbitrary, capricious and,
at the least, a disservice to the goals and objections of the Long
Island Pine Barrens Protection Act.

WHEREFORE, petitioners respectfully request +that the
Commission overturn the determination of the bank and award a full
Pine Barrens Credit for each and every parcel contained in this
petition.

Dated: January 22, 1996

Respectfully Submitted,

PHILIP H. SANDERMAN
Attorney for Petitioners
1770 Motor Parkway
Hauppauge, New York 11788
(516) 232-1742
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PHILIP H. SANDERMAN
ATIORNEY AT LaW
1770 MOTOR PARKWAY
HAUPPAUGE, NEW YORK 11788

516-232-1742 « Fox 516-232-1938

March 25, 1996

Hon. James Tripp, Chairman

Pine Barrens Credit Clearinghouse
P.O. Box 587

Great River, New York 11739-0587

Re: Appeal of Expressway 60 Patent and Bernard Meyer

Dear Mr. Tripp:

As a follow-up to the information requested at the above
hearing, held on February 28, 1996, I am enclosing a tabulation of
the forty-four (44) parcels that comprise the single and separate
lots controlled by Expressway 60 Patent, Bernard Meyer and Terence
Meyer, The total assessed value is $8,540.00, Applying the
current equalization rate of 2.17 would yield a full market value
of $393,548.00.

Should we delete the seven (7) lots that have been given a
full Pine Barrens Credit each, the assessed value is reduced to
$7,385.00 which would yield a full market value of $340,322.00 for
37 single and separate lots.

I am enclosing copies of the tax bills that I had in my
possession and will forward copies of the missing bills as soon as
they can be reproduced. My client has grieved the assessment and
has been turned down by the Assessor. At this time a tax
certiorari is pending.

A second issue was raised at the hearing concerning the riumber
of actual buildable lots that could result should Suffolk County
Sanitary Code Article 6 be applied. If we assume, arguendo, that
Article 6 applies, my client can develop twenty-two (22) one acre
lots merely by combining alternate single and separate parcels. In
such event the parcels can legally be developed with individual
private wells and individual septic systems.

Bringing this argument one step further, I would estimate that
a twenty-two (22) lots fully approved but undeveloped one acre Pine
Barrens Credit Clearinghouse
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subdivision would be worth between $450,000.00 and $500,000.00
dollars. The Long Island Pine Barrens Act has prohibited
development on the parcels and has therefore deprived my client of
all value,

I am sure the Clearinghouse is aware that when a Court
determines that a "regulatory taking™ has occurred, the value is
the date that the regulation went into effect. It has nothing to
do with the purchase price of the property. Accordingly, the
comment from one of the Clearinghouse members concerning purchase
price is inappropriate.

My client is eager to avoid litigation with the Commission and
Clearinghouse. The purpose of our application for Pine Barrens
Credits was with the hope that sufficient credits would be awarded
to approximate even the lowest estimate of fair market value. In
view of the fact that the market for Pine Barrens Credits is
speculative and, at best, weak, I would think that my clients offer
to try to utilize Pine Barrens Credits in lieu of seeking monetary
compensation is more than generous.

There is nothing in the act which would prohibit the
Clearinghouse from awarding certificates based upon the value of
property as opposed to hypothetical yield formulas. It is not my
clients fault that the Town of Brookhaven understated the number of
single and separate parcels and has failed to enact a workable TDR
program providing for at least a two or three to one receiving site
to sending site ratio. At best I would estimate that the Town’s
formula has reached a one to one ratio which is further devaluing
Pine Barrens Certificates. The position that to award a full Pine
Barrens Certificate for each single and separate lot would
undermine the Town of Brookhaven’s TDR program is completely
without merit. By failing to provide a TDR program which would
encourage an active market for Pine Barrens Credits, the Town of
Brookhaven has added to the undermining of value applicable to the
land in the Core Preservation Area.

In conclusion, we would respectfully request that the
Commission grant a full Pine Barrens Credit to each single and
separata parcel regardless of hypothetical development yield. We
would then actively try to market the Pirie Barrens Credits with the
hope that we could sell same and dedicate the land to the public as
the certificates were sold.

ka;)



Pine Barrens Credit Clearinghouse
ATTN: Hon. James Tripp, Chairman
March 25, 1996
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Thank you for your attention on this matter and should you
have any guestions, please feel free to contact me.

PHS:jf
Enclosures
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- t—. 5. Petiticner has turm.sned alx necaﬂsary informart
+ stated the reasons why the said aszaessments should ba rednced and .
duly complied with all provisions of law entitling Pe!:iuaner to
havg said assessments correctad, revised and reduced as aforesaid. | e

6, Thareafter, Respondents f£inally determinaed , that
Petitioner's propexty shuu.],d be valued as follows:

Tax Map # . A=saessment: Tax Map# Lssessment: ‘
2004411~5-3.1 §245 200-411-5-10.1 szs ) !
200-4311-%5-3.2 9245 200-411-8-10.2 §15
200 4311~5-3,3 3248 200-411-9-10.3 - $15
200~411~5-3.4 §245 200-411-5-10.4 g1s .
200-411-5-3.5 $355 - . 200-411-5-10.5 s$1s -
300-411-5-3.6 $225 200-411-3~16.6 $18
200-411=5-3,7 §245 200-{11-5-10,7 $1S
200-411-5=3.8 $245 200-411-5~10.8 8135
200-411-5-4.1 - $245 200-411<5-15.1 178 -«
200-411~-5=4.2 $345 200-411-5-15.3 3300 i
200-411~8-4.2 245 200~411~-5-%5.3 $200
200-411-5=4.4 - §$245 200~§11~5-15.4 ' $a00 [
20Q=411~5-4.5 - $100 - 200~411-+5-15.5 S200 :
200~411~-5-4.6 $245 200-411»5-15.6 9200 !
200-411-8=6.7 $245 200-411-5-16.1 $100 - !
200=-411-3~4.8 $345 200~411-5-16.2 3150 !
200-411~-5-5.1 245 200-411-5=17.1 $250 !
300-412-5-9.2 $245 200-411-5-17.3 250 : e
200-411~5-9.3 $245 200-411~5~17.3 250 ( .
200~411~5-9.4 8245 200-411-5=17.4 $as50. |-
200-111—5-3.: giss . De—trit=g—y- . xs # 40,20 |
200-411~5-~93, 45 - y - :
200-413~5-9.7 gus ToTKL AS5E35ED WHLVE 3’ ;
200~411-5-9.8 ¢ $245

_.9...5_?'_.0—: ‘{3?3_;'9—500 I:_l"’l\/I
A7 ;
and refused to further correct or reduce or modify said valuations.

{30) days have not elapsed since the £iling of the
°°1't11'-'ie'1 copy of the complated and verified assessment roll as
required by law.
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