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MEMORANDUM

SUPREME COURT - SUFFOLK COUNTY
FRESENT: I.A.S. PART 36

JHON. PAUL J. BAISLEY, JR., J.S.C.

X By: Baisley, J.8.C.
Tn the Matter of the Application of
“"THE TOWN OF RIVERHEAD and THE TOWN OF Dated: January 30, 2008

RIVERHEAD COMMUNITY DEVELOPMENT
AGENCY, INDEX NO.: 14186/2007
MOT. NO. 001 MG-CAS DISP

Petitioners/Plaintiffs,

~against-
RESPONDENTS’ ATTORNEYS:
CENTRAL PINE BARRENS JOINT PLANNING STATE OF NEW YORK
AND POLICY COMMISSION, OFFICE OF THE ATTORNEY GENERAL
ANDREW M. CUOMO
Respondents/Defendants, By: NORMAN SPIEGEL, ESQ.
ANDREW G. FRANK, ESQ.
For Relief Pursuant to Article 78 of the 120 Broadway
INew York Civil Practice Law and Rules. New York, New York 10271-0332
- X
JOHN C. MILAZZO, ESQ.
PETITIONERS’ ATTORNEYS: P.O. Box 857
IDAWN THOMAS, ESQ. 3525 Sunrise Highway
Town Attorney Great River, New York 11739
ANNEMARIE PRUDENTI, ESQ.
Deputy Town Attorney PROPOSED INTERVENORS’
Town of Riverhead ATTORNEYS:
200 Howell Avenue REGINA SELTZER, ESQ.
Riverhead, New York 11901 30 South Brewster Lane
Bellport, New York 11713
JASPAN, SCHLESINGER, HOFFMAN, LLP
By: Stephen L. Ukeiley, Esq. VINCENT J. TRIMARCO, ESQ.
300 Garden City Plaza ' 1040 West Jericho Turnpike
Garden City, New York 11530 Smithtown, New York 11787-3299

Petitioners/plaintiffs the Town of Riverhead (the “Town™) and the Town of Riverbead
Commupity Development Agency (the “CDA") commenced this hybrid Article 78
proceeding/declaratory judgment action to challenge the assertion of jurisdiction by
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respondent/defendant Central Pine Barrens Joint Planning and Policy Commission (the

Commission™) over propertics located within Enterprise Park at Calverton (commonly referred to as

“EPCAL") owned by the CDA, property leased by the CDA to the Town for the creation of a
-municipal park known as the Recreational Facility at Calverton Enterprise Park (the “Recreational
Facility™), and property sold by the CDA to non-party Island Water Park Corporation (whose motion
-to intervene is determined hereinafter).

Petitioners/plaintiffs seck a judgment probibiting the Commission from exercising
Jurisdiction pursuant to Environmental Conservation Law Article 57 over properties within EPCAL -
owned, leased or sold by the CDA for the purpose of economic development, declaring the assertion
of jurisdiction by the Commission to be in excess of its statutory jurisdiction, and permanently
enjoining and prohibiting the Commission from exercising jurisdiction over the EPCAL properties
approved by the Town for economic development.

The proceeding/action was brought on by an order to show cause (BURKE, J.) dated May 3,
2007, which granted a temporary restraining order restraining the Commission, pending the retumn
date of the order to show cause, from asserting jurisdiction over the Recreational Facility and any
pending EPCAL economic development project or application and from enforcing a notice of
~iolation dated May 2, 2007 issued by the Commission to the Town. After hearing oral argument by
counsel for the parties on the retun date of the order to show cause, the Coutt continued the
temporary restraining order and set the matter down for a hearing on the petitioners’ request for
injunctive relief. At the close of the hearing on June 11, 2007, the Court continued the temporary
restraining order pending its determination.

Also considered together with the petition/complaint and decided herewith are the motions
(motion sequence nos. 002 and 004, respectively) of the Long Island Pine Bastens Society, brought
on by order to show cause (BAISLEY, J.) dated May 9, 2007, and of Island Water Park Corp. and
Eric Scott, brought on by order to show cause (BAISLEY, J.) dated May 22, 2007, for an order
pursuant to CPLR §1013 and §7802(d) permitting them to intervene as interested parties in this
proceeding; together with the motion (motion sequence no. 003) of the Commission, brought on by
order to show cause (BAISLEY, 1.) dated May 15, 2007, for a temporary restraining order and
preliminary injunction enjoining and restraining the Town from proceeding with construction of the
proposed Recreational Facility pending the hearing and determination of this proceeding; as well as
the motion (motion sequence no. 005) of the Commission for an order pursuant to CPLR §3025(b)
permitting it to amend its verified answer and either “clarifying” or “modifying” the temporary
restraining order issued by this Court (BURKE, J.) and continued by the undersigned to permit the
Commission to assert jurisdiction to review the new Island Water Park project pending before
petitioners.

EPCAL is the site of the former Naval Weapons Industrial Reserve Plant which was owned
by the U.S. Navy and leased to the Grumman Corporation. In 1998, pursuant to Public Law 103-
¢337, §2833, the U.S. Navy transferred the 2,900-acre EPCAL site to the CDA for no consideration
conditioned on the Town'’s use of the property for economic redevelopment to offsct the economic
distress caused to the region when the Grumman Cotporation ceased operations at the site. The
CDA, in conjunction with the Town and the Calverton Air Facility Joint Planning and Reuse
Commission, cornmissioned a comprehensive “Reuse Plan” for the EPCAL site, which was finalized
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after years of study and planning and incorporated the input of numerous individuals and community

agencies and organizations. The Reusc Plan, which was formally adopted by the Town in 1996,
provides for a hybrid of industrial land usc and regional recreational development which, inter alia,
sseks to “encourage specifically those types of industrial, commercial and recreational uses which
are integrated with the overall economic policy of the Town of Riverhead.” Reuse Plan, p. 6. The
-proposed development scheme required the Town to amend its Comprehensive Master Plan, which it
did with the approval of the Suffolk County Planning Commission, and to prepare a Generic
Environmental Impact Statement analyzing the impact of the proposed development. In addition, the
«<utire EPCAL site was designated an urban renewal area pursuant to Article 15 of the General
TMunicipal Law. The Town also adopted a Pine Barrens Overlay District and amended its zoning
«<ode to create two new zoning use districts to implement the Reuse Plan: the Planned Industrial Park
(PIP) district and the Planned Recreational Park (PRP) district. The zoning changes and the Reuse
Flan conform to the development standards for the compatible growth area (“CGA”) of the Central
Pine Barrens as set forth in the Comprehensive Land Use Plan drafted by the Commission pursuant
o its statutory mandate under the Long Island Pine Barrens Protection Act.

The Long Island Pine Barrens Protection Act (the “Act”) was enacted in 1993 to bolster the
1990 Long Island Pine Barrens Maritime Reserve Act which is codified in Article 57 of the
Environmental Conservation Law (“"ECL”). The Act created a Central Pine Barrens J oint Planning
and Policy Commission comprising the Suffolk County Exccutive, the supervisors of the Towns of
Brookhaven, Riverhead and Southampton, and a member appointed by the governor of the State of
New York; and charged the Commission with the responsibility of planning, managing and
overseeing land use within the environmentally sensitive Central Pine Barrens area of the Long
Islaud Pine Barrens Maritime Reserve. ECL §57-0119.

In furtherance of that responsibility, the Act mandated that the Commission draft 2
comprehensive land use plan and generic environmental impact statement for the Central Pine
Barrens area designed to preserve the ecology and ensure the high quality of groundwater within the
area, and to balance public and private interests in development and in protection of the ecology
consistent with the objectives of the land use plan. ECL §57-0121. The comprehensive land use plan
(the “Land Use Plan”) was adopted in June of 1995 after having been duly ratified by the town
boards of the Towns of Brookhaven, Riverhead, and Southampton and signed by the town
supervisors, the county executive and the governor.

Pursuant to ECL §57-0123(2)(a), the Commission has jurisdiction to review and approve all
proposed “development” within the Central Pine Barrens area which has “a significant adverse
impact on the goals of the land use plan.” “Development” is defined generally in the Act as “the
performance of any building activity or mining operation, the making of aty material change in the
use or intensity of use of any structure or land and the creation or termination of rights of access or
riparian rights.” ECL §57-0107(13). The statute enumerates an {llustrative list of activities or uses
constituting “development,” and then identifies a finite list of specific operations or uses that do not
constitute “development” for purposes of the Act. First and foremost of the latter, and most relevant

! The Commission has “automatic” jurisdiction over the core pregervation ares, where dovelopment is gonerally
prohiblted unless & “hardship” pormit is granted; and discrctionary review over development within the compatible growth area
by majority vote of the Commission upon the petition of & commissioner. ECL §57-0123(2(a).
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for purposes of this proceeding, is “‘public improvements undertaken for the health, safety or welfare
of the public.” ECL §57-0107(13)(i). ,

The Land Use Plan adopted by the Commission pursuant to the Act specifically addressed the
development of the EPCAL property in furtherance of the congressional mandate, Section 9.2,
entitled “Calverton redevelopment policy,” provides as follows:

“Pursuant to Public Law 103-c337, Scction 2833, the Secretary of the Navy is
authorized to convey to the Town of Riverhead Community Development Agency a
2,900 acre tract of real property at Calverton, more particularly described as the
Calverton Naval Weapons Industrial Reserve Plant, subject to the condition that the
real property is used for the economic redevelopment of the site and that the
redevelopment authotity be comprised of entitics having an interest in the land use of
the region.

“The Pine Barrens Protection Act, Section 57-0107(13)(i), provides that
public improvements undertaken for the public welfare do not constitute development
within the meaning of the law.,

“Based upon the above referenced Public Law, all economic development
activity upon the lands of the Calverton Naval Weapons Industrial Reserve Plant
conveyed by the Secretary of the Navy is considered a public improvement pursuant
to Section 57-0107(13)(i) of the Pine Barrens Protection Act and therefore does not
constitute 'development’ within the meaning of all sections of the Pine Barrens
Protection Act [emphasis supplied]. Further, Public Law 103-c337 contemplates the
development of a Comprehensive Master Plan and ettending Generic Environmental
Impact Statement to guide the location and intensity of economic development
activity on the site; such plan and GEIS to be adopted prior to the conveyance of the

property to the Town.”

Beginning in 2003, the Town, in conjunction with the CDA, began planning for the
construction of a public park, to consist of multipurpose ballfields, courts, and playgrounds, on a 62-
acre site within the SP Sports Park subdistrict of the PRP district of EPCAL which the Town Jeased
from the CDA for that purpose. In April 2007, the Town commenced construction of the
Recreational Facility. “Phase I” of the construction consisted of clearing, grading, seeding, ctc., and
had been largely completed by April 18, 2007, when the Commission adopted a resolution
purporting to exercise review jurisdiction over the Town's development of the Recreational Facility.
The Commission based its determination to exercise jurisdiction on its finding that “the Project and
its associated construction activities may have significant adverse impacts upon [the Land Use Plan},
the goals thereof and the Environmental Conservation Law Article 57,” and requested that the Town
“sybmit suitable materials to the Commission to permit the Commission to determine whether the
Project has a significant adverse impact on the Article 57, the [Land Use Plan] or the goals thereof.”
On May 2, 2007, the Commission served the Town with a Notice of Violation pursuant to ECL §57-
0136 predicated on the Town’s continued development of the Recreational Fagility in violation of
Article 57.

The Town thereupon commenced the instant action/proceeding, asserting that its
development of the Recreational Facility in accordance with the Reuse Plan constitutes a “public
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improvement” as well as “economic development” as contemplated by ECL §57-0107(13) and §9.2
of the Land Use Plan and thus is expressly exempted from Commission jurisdiction. The Town
Toints out that the Commission reviewed and approved the Town’s zoning amendments applicable to
EPCAL as well as its adoption of the Pine Barrens Overlay District, and expressly determined that
“the PIP and PRP Districts’ amendments comply with, and are in conformance with, both the [Act]
and the [Land Use Plan].” Petition, Exhibit U. Accordingly, the Town argues, as long as the
proposed development within the compatible growth area of the EPCAL site is in accordance with
-the applicable PIP or PRP zoning district requirements, it is consistent with the goals of the Land
“Use Plan and ECL Article 57 and thus exempt from Commission review. Holding otherwise, asserts
the Town, would render §9.2 of the Land Use Plan meaningless and result in the piecemeal,
fragmented, and unduly delayed development of EPCAL that that provision was expressly designed
to avoid.

The Town’s arguments are echoed by proposed intervenors Island Water Park and Eric Scott,
the owner and principal, respectively, of a 42-acre parcel adjacent to the Town's Recreational
Facility where they are constructing a water ski park. (The proposed intervenors are hereinafter
referred to collectively as “Island Water Park™). In July 2006, the Commission adopted a resolution
purporting to assert review jurisdiction over the Island Water Park project, proropting Island Water
Park to commence an Article 78 proceeding, under Index No. 21016/2006, for relief virtually
identical to that sought by petitioners/plaintiffs herein, The petition was withdrawn scveral wecks
thereafter without the Court having rendered a determination, apparently because Island Water Park
had abandoned its plan to construct two waterskiing lakes and instead plans to submit an amended
site plan calling for a single waterskiing lake and a racetrack, thus rendering the original proceeding
rnoot.’”” Although the Commission has not acted to assert jurisdiction over the revised proposal
(which in any event would appear to violate the temporary restraining order presently in effect), the
intervenors are concerned that the Commission will do so in the future, and that its intervention will
further frustrate, delay and impede development of the project. Indeed, part of the relief that the
Commission is seeking (in its motion sequence no. 005) is an order clarifying or amending the
temporary restraining order so that it can take action with respect to the Island Water Park project.
The proposed petition of Island Water Park is virtually identical to the petioners/plaintiffs’ pleading
herein: both seck a determination that the Commission does not have jurisdiction over their proposed
projects (and, by extension, future developments on the EPCAL site). Island Water Park is
unguestionably an “interested party” as set forth in CPLR §7802(d), with a real and substantial
interest in the outcome of the matter. White v. Incorporated Village of Plandome Manor, 190
AD.2d 854, 593 N.Y.S.2d 881 (2d Dept. 1993); Rectory Realty Associates v. Town of South

? Island Water Park's original proposal, for whish sn Environmental Impact Statement (“EIS”) was prepared, had
called for the construction within the PRP distriot of two artificial lakes for waterskiing which would be constructed above the
water table and lined with a bentonite finer 10 protcet the groundwater. Appeoximatety midway duting construction, it was
determined that the watcr tablc was actually several feet higher than had been predicted, requiring Island Water Park to revise its
design, Under the revised plan, the two ski lakes wouid cxtend to a depth ten feet below the water mble, sliminating the need for
2 liner but requiring additional excavation, thus necessitating an amended mining permit and the preparation of a Supplemental
Environmental Impact Statement (“SEIS™), After Island Water Park’s SEIS was accepted by the DEC as lcad agency for the
project, the Commission asserted review jurisdiction for the first thme, based on its wsscrtion that the revised project may have
significant adverse impacts on the goals of the Land Use Plan. Tt appenrs that Island Water Park has now abandoned itg plan to
construct two unlined lakes and instead plans to submit an emendcd sitc plan that calls for a single lined lake and the
construction of an “all-terrain-vehicle track” on the excavated site of the second lake. (The record reflects that both the
waterskiing and racetrack uses are permitted uscs under the applicable zoning regulations.)
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Hampton, 151 A.D.2d 737, 543 N.Y.S.2d 128 (2d Dept. 1989). Accordingly, intervention is
appropriate, and the proposed intervenors’ motion (motion sequence no. 004) is granted.

The motion (motion sequence no. 002) of Long Island Pine Barrens Society (the “Society™)
for leave to intervene is denied. The interests of the proposed intervenor in supporting the assertion
of jurisdiction by the Commission are adequately represented by the respondents herein, and the
Society’s participation herein is thus unnecessary. Osman v. Sternberg, 168 A.D.2d 490, 562

N.Y.S.2d 731 (2d Dept. 1990). The fact that the Society has previously engaged in litigation against
-the Commission is irrclevant to the issues raised herein, where the issues and interests of the
proposed intervenor and the respondents appear to be identical. The submissions do not establish
that the Socicty has a “legally cognizable interest” as opposed to a general interest in the result 5o as
o repder it an “interested person” pursuant to CPLR §7802(d).

In opposition to the petition/complaint, the Commission acknowledges that “economic
development” at EPCAL is exempt from Commission review pursuant to §9.2 of the Land Use Plan,
Resp. Memo. of Law, p. 12. The Commission argues, however, that only those activities that are
identified in the SEQRA record for the Land Use Plan constitute “economic development” for
purposes of §9.2, i.e., “manufacturing,” “research and development,” “international free trade zone,”
“‘aviation industry,” “planned office and industrial park,” and “entertajnment industry.” The
Commission asserts thet “[i]f a proposal is not within one of the six identified categories, it is simply
not exempt development.” Resp. Memo. of Law, p. 14, The Commission characterizes the Town's
position as “an attempt to transform any land use activity at EPCAL into exempt economic activity
because it is made in the name of urban renewal.” The Commission argues, for example, that “the
development of the [Recreationel] Facility will not foster economic development” because its
pwpose, as set forth in the petition, is to “provide recreational opportunities, i.e., ball ficlds, courts
and playgrounds, to a population that was underserved with recreational opportunitics within the
Town of Rivethead.” Resp. Memo. of Law, p. 13. The Commission further argues that the issue is
not ripe for judicial review becaunse the Town has not exhausted its administrative remedies.
According to the Commission, the Town is required to submit an application to the Commission, and
then await its determination to ascertain whether it is or is not aggrieved by the Commission’s
assertion of review jurisdiction (pursuant to the statute, the Commission has 120 days to make a
decision, or the application is deemed approved [ECL §57-0123(2)(2)]).

The Court has carcfully reviewed the parties’ extensive submissions and the voluminous
record, as well as the testimony and documentary evidence adduced upon the hearing, and has
considered the well-reasoned and articulate argurnents presented on both sides of this issue. Upon
such review and consideration, the Court is constrained to conclude that the assertion of review
jurisdiction by the Commission over the Town’s Recreational Facility, as we]l as that of Island Water
Park’s project, is in excess of its authority under Article 57 of the Environmental Conservation Law,
and accordingly grauts the petition.

The fundamental issue presented by the parties' submissions is whether the challenged
development activity at EPCAL constitutes “economic development,” which the Commission
concedes is exempt from its review pursuant to §9.2 of the Land Use Plan (the validity of which is
affirmatively asserted by the Coramission’s answer). The “economic development” cxception is
grounded in Act §57-0107(13)(i), which provides that public improvements undestaken for the
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public welfare do not constitute “development” within the meaning of the law. The Commission
thus implicitly concedes that “cconomic development” falls within the “public improvement”
exception of the Act. The term “cconomic development,” however, is not defined in the Land Use
Plan, nor is it within the definitions contained in §57-0107 of the Act, and therein lies the seed of the
yarties’ dispute. It appears that the precise issue has never before been litigated, making this an issue
©of first impression for this Court.?

The Commission argues that the only activities that can be deemed to represent “economic
development” are those six activities identified in the “SEQRA record.” That argument is
aunsupported by the record. The excerpt of the Final Environmental Impact Statement submitted by
the Commission in support of its argument (Return, Ex. F) discusses likely future land uses of the
FEPCAL property based on the Town’s preliminary plans. The FEIS does not, however, indicate an
dntent to exclusively define the list of land use activities that would constitute “economic
development” for purposes of the Land Use Plan. Moreover, one canmot infer from the FEJS that
recreational and sports uses are intended to be excluded from the definition of “economic
development,” and the record as a whole does not support that inference.

In fact, the record reflects that recreational and sports uses were an integral component of
plans for the economic development of the EPCAL site from the very earliest planning stages, and
that the Commission was aware of and approved of such plans. The Reuse Plan, the Urban
Development Plan, the zoning district amendments adopted by the Town, and the Town’s FEIS in
support of the zoning amendments all contemplate recreational and sports uses as part of the Town'’s
comprehensive plan to revitalize the area. The stated purpose of the Town’s designation of the
Planned Recreational Park zoning district is “to atfract private investment, increase the Town's tax
base, create jobs and enhance the quality of lifc in the community and region” and “to draw{] upon
the leisure and tourism market of the cast end of Long Island” and “transform... [the area] into 2

. major regional family-oricnted recreational amusement park and sports venue.” Riverhead Town
Code §108.235. In light of the foregoing, the Commission’s argument that the Recreational Facility
is not “economic development” and thus is not exempt from Commission review is disingenuous.
Indeed, the record reflects an expectation and intention on the part of the Corumission aud the other
signatorics to the Land Use Plan that, consistent with the Reuse Plan and the Urban Renewal Plan
and the applicable zoning, all development on the EPCAL site was designed to contribute to the
economic development of the site and the region.

The GEIS prepared in connection with the adoption of the Land Use Plan made the following
findings: “The SEQRA record identifies the level of economic development contemplated to oceur
within the CGA of the Calverton site and provides that proposed land uses which conform to
prescribed Standards and Guidelines for Land Use and the Planned Development District (“PDD”)
ordinance adopted by the Town, which is deemed to be consistent with the Plan by the Commission,
will be considered environmentally appropriate developments which support regional ¢conomic

3 In Matter of the Application of Long Island Pine Barrens Society, inc., st al, v. The Town Board of the Town of
Riverhead, et al, this Court (OLIVER, 1), in a bench decision after a preliminary injunction hearing, opined that ‘“the Central
Pine Barrens Joint Planning and Policy Commission actually has na authority over the Grumman property since thet parcel has
been specifically exempted from Envivonmental Conservation Law under Article 57.” As diccussed infra, the procecding became
moot when the event that was the subjest of the proceeding was cancolled.
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growth as contemplated by the Act....The Plan provides that the redevelopment activity in the CGA
contemplated for the Calverton site is considered public improvement and shall in no instance be
considered a development of regional significance as defined by the Act, so as to warrant an
automatic review by the Commission.” Therefore, those development activities on the Calverton site
-~which conform to both the development standards for the CGA as well as thosc zoning ordinances
enacted by the Town of Riverhead to implement the Plan, whick are deemed to be consistent with the
_Plan by the Commission, shall be presumed not to require formal review or consideration of the
Commission” [emphasis added). FGEIS, p. 12 (Ex. D to Notice of Motion dated July 10, 2007).

Moreover, the record reflects that the Commission has consistently declined to exercise
Jurisdiction over development activities at the EPCAL site, in at least an implicit acknowledgment of
the broad and pervasive intended scope of the §9.2 exclusion. According to the testimony of CDA
Director Andrea Lohneiss, which was not refuted by respondents, approximately 30 projects, which
include industrial, warehouse, distribution, manufacturing and recreational uses — have been
developed at EPCAL without Commission involvement. Hearing transcript, 5/25/07, pp. 40, 48. A
December 21, 2000 letter of the Commission’s then counsel, James Rigano, Esq., expresses the legal
conclusion that *[in) accordance with Section 9.2 of the [Land Use Plan], activity within the
Calverton site does not constitute ‘development’ within the meaning of the [Act])” and “only activity
that is *developrent’ must be reviewed by the Commission. As a result, activities at the Calverton
Site under Section 9.2 of the Plan are not required to be reviewed by the commission.” Petition, Ex.
R. The record reflects that the first time the Commission even presumed to assert jurisdiction over
an EPCAL activity was in May 2003, when the Commission asserted review jurisdiction only over
so much of a proposed two-day conoert on the EFCAL property (the so-called “Field Day Music
Festival”) as impacted on the Core Preservation Area* In its resolution the Commission specifically
excepted jurisdiction with respect to the Field Day activity slated to occur within the Compatible
Ghowth Area. Retumn, Exhibit D. (The promoters of the Field Day Music Festival cventually
canceclled the event.) All of the foregoing reflects the intent of the Commission to abstain from
project-by-project oversight of development activities at EPCAL in favor of municipal oversight
consistent with the Land Use Plan and Article 575

Moreover, there is nothing in the record to suggest that dovclopment at EPCAL is occurring
in a manner that is not consistent with the goals and objectives of the Land Use Plan or the Act, or
without regard for the significant natural resources, ground and surface water systems, vegetation,
and wildlife habitat that are features of the site. In addition to the zoning regulations of the Town
and the Pine Barrens Overlay District, the EPCAL site is also subject to stringent governmental
regulations by reason of its location within the Wild, Scenic and Recreational Rivers Area, a Critical
Environmental Ares and a Special Ground Water Protection Area, as well as being a habitat for

4 1eis undigputed that the Commigsion retains unfettered jurisdiction over the core preservation area pursuant to the
Act. ECL §57-123(3)(s).

' Oncea municipality has conformed ity zonlng cods to the Land Use Plan, it is permitted to administer development
within its portion of the compatible growth area. ECL §57-0123. If the Commission determines that the municipality has
changod or administercd its land use regulations in a munner that is inconsistent with the Land Use Plan, it may withdraw
approval of the lend use regulations and thereafier development is sybject to the tevicw and approval of the Commission. ECL

§57-0123(1), §57-1021(8), (9), (10),
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endangered species, including the tiger salamander. EPCAL is thus subject to the jurisdiction and
oversight of numerous government agencies including the Suffolk County Department of Health
Services and the New York State Department of Environmental Conservation.In light of the
significant environmental protections already in place to protect the area’s groundwater and other
matural resources, there is no demonstrated need for the Commission to assert review jurisdiction
over individual development projects at EPCAL.

The conclusion is inescapable that, viewed in the context of the overall plan for development
< this site, both the Town’s recreational facility and the Island Water Park project constitute
<conomic development that is not required to be reviewed by the Commission. Indeed, permitting
-the Comrmission to invoke its review jutisdiction at this juncture would appear to jeopardize the
future development of the EPCAL site, and raise the spectre of every single proposed development’s
Thaving to undergo Comrmission scrutiny, thercby negating the intent of §9.2 and impeding the
expeditious cconomic development of the EPCAL site that Congress, the Town, the CDA, and the
Commission itself deemed to be imperative.

In light of the foregoing, the petition is granted, the resolution asserting jurisdiction is
<acated and annulled, the notice of violation is vacated and annulled, and it is declared that
development at EPCAL that comports with the Reuse Plan, the Urban Renewal Plan, and the
applicable zoning regulations is exempt from Commission review jurisdiction pursuant to §9.2 of the
Land Use Plan and that the Commission is permanently enjoined from purporting to exercise review
jurisdiction over such projects. .

The motion of the Comumission for a preliminary injunction enjoining and restraining the
Town from proceeding with construction of the ballfields at its proposed park (motion sequence no.
003) is denied in light of the foregoing determination.

The further motion of the Commission (motion sequence no. 005) for an order putsuant to
CPLR §3025(b) permitting respondent/defendant to amend its verified answer and to “clatfy”’or
““modify” the temporary restraining order previously issued by this Court is denied in all respects.
The proposed amendment to place before the Court an additional item of proof is a belated attempt
to supplement the record upon the hearing before the undersigned and is improper. Moreover, the
proposed “counterclaim” is merely a reiteration of respondent’s previous request for a restraining
order which the Court has already denied and in any event is raoot in light of the determination
herein, as is the request for “clarification” or “modification” of the temporary restraining order.

Settle order and judgment. A copy of this decision shall accompany any proposed
order/judgment submitted to the Court.

Dated: January 30, 2008 HON. PAUL 1. BAISLEY. IR,
1S.C.
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Riverhead, New York 11901

RESPONDENTS’/DEFENDANTS’
ATTORNEY:
STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
ANDREW M. CUOMO
By: LISA FEINER, ESQ.
Assistant Attorney General
120 Broadway
New York, New York 10271-0332

Upon the following papers numbered 1 to 12 read on this motion and cross motion for judgment: Notice of Motion/

Order to Show Cause and supporting papers__1-2 ; Notice of Cross Motion and supportmg papers _3-9 _

and supporting papers_10-12 ; chlymg*ﬁﬁdmts—and—snppmmg-papcrs-
support-and—opposed-tofhem&on

) it s,

; Answering Affidavits
(mt&-a&crhmg-coumel—m

ORDERED that the motion (motion sequence no. 006) of respondents/defendants
CENTRAL PINE BARRENS JOINT PLANNING AND POLICY COMMISSION and cross-
motion (motion sequence no. 007) of petitioners/plaintiffs TOWN OF RIVERHEAD and TOWN
OF RIVERHEAD COMMUNITY DEVELOPMENT AGENCY, submitted in response to the
decision of this Court (BAISLEY, J.) dated January 30, 2008 directing the parties to “settle order
and judgment,” are determined in accordance with the order and judgment signed herewith.

Dated: 3/31/2008

HON. PAUL J. BAISLEY, JR.

J.S.C.
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At an [AS Term Part ___ of the
Supreme Court, State of New York,
held in and for the County of
Suffolk. the Courthouse thereof at
Court Strec%'szerhcad New York

on the 3' day of MMQ_/{QOOS
PRESENT:"
Hon. PaulJ. Baisley, Jr., 1.S.C.
X
In the Matter of the Application of
THE TOWN OF RIVERHEAD and THE TOWN -
OF RIVERHEAD COMMUNITY, DEVELOPMENT - Index No. 07-14186
AGENCY, ‘ - OfDel AVp
' - JUDGMENT
Petitioners-Plaintiffs, ' :
- againsf -
CENTRAL PINE BARRENS JOINT PLANNING
AND POLICY COMMISSION,
" Respondents-Defendants,
: X : ‘

Petitioners-plaintiffs the Town of Riverhead and the Town of Riverhead Comfunity
Devclopmcnt Agcncy (collectively, the ”TOWn”), corumenced this hybrid Artu:le 78
pmceedlng/declaratory Judgmcnt action agamst the Central Pine Barrens Joint Planmng and
Policy Commission (the “Commission’ ") by Order to Show Cause issued by Justice Burke on
May 3, 2007, secking a judgment ti) pmhibitmg the Commission from asserting jurisdiction
pursuant to Article 57 of the Environmgntal Conservation Law to review development projects

within the approximately 2900 acre area of the Central Pine Barrens located in Riverhead known
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aé l;c Elv-u,::rpn'sc: Park at Calverton (“EPCAL™); (ii) annulling the Comm.i.ssion’s April 18, 2007
resolution which asserted jutisdiction to review the Town’s constrﬁcti'on qf a Recreational
Facilify at EPCAL,; (1) annulling tﬁe Comntission’s Apﬁl 18, 2006 and July 19, 2006
resolutions which asscﬁed jurisdiction to review the pmjéct proposed by Islal.nd Wat& Park at
EPC AL; (1v) annulling the Commissibn’s May 2, 2067 Notice of Violation, which it issﬁed to the
Town; and (v) declaring that the Commission is without jurisdiction to revrcw any econoxﬁic
development projects at EPCAL pursuant to section 9.2 of the Coﬁprehcn_siye Use Plan for the
Pine Barrens; and having served and filed in support of its petition, the afﬁrx_natioﬁ of .thc 'fown’s
attorney, Dawﬁ C. Thomas, Esq., afﬁrm:d on May 3, 2007, cxh1blts annexed to tfle Verified -
Petition and a Memorandum of Law in support of the Petition; and

The Commission having served and filed a Verified Answer to the Verified Petition and
a certi ﬁed return on May 8, 2007, and having served aﬁd filed in support'of its .Veriﬁed Answer,
a Memorandum of Léw, the affirmation of staff counsel for the Commissfoﬁ, John C Milazzo,
Esq., affirmed on May 8, 2007 éxld the affidavit of the Commissibﬁ’s Executive Director,
Raymond P. Corwin, sworn to on May 8, 2007, with annexed exhibits; and

The Town having served and filed in further sup'pén of its Pétition, a supplemental
“affirmation. of Dawn C. Thomas',.Esq. affirmed on May 8, 2007, with é.nnexgd eXhibit;, e.u'xd the | }

afﬁ:iévit o;' Christine Fetten, P.E., sworn to on May 8, 2007; and | |
The Court (Burke, J.) having granted a temporary restraining order on May 3, 2007,
rcstréining the Commission, pending the return date of the Order to Show.Cause, from asserting

 jurisdiction over the Recreational Facility and any pending EPCAL economic development

projects and from enforcing a Notice of Violation dated May 2, 2007, issued by the Commission
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to th.e. Town; and the Court having continued the Telﬁpnrury Rextraining Ordcl; on May ‘I6A, 2007,
after hearing oral argument on the adjourned return datc of thé Order o Show Cause and setting
the matter down for a hearing on the Towrj’s request for a preliminary. injunction; and |

The Commission having moved by Order to Shov»; Causc dated May 15,2007, fora
temporary restraining order and préliminary injunction énjoining the Town from proceading with
the construction of the probosed Recreational Facility pending the hearing and detcm\inatin-)ﬁ,of'
this proceeding and having served and filed in support of its motion, the affidavit of John 'fumer,
sworn to on May 14, ZOVO'/', with annexed cxhibité, and the affirmation qf John C. Milazzo,
affirmed on May 14, 2007, and

The Town having served 'a.ﬁd Jiled the affirmation of Dawn C. Thomas, Esq., affirmed on-
May 24, 2007, with annexed exhibits, in opposition to the Commissi-on’s m.o'tion for a ternporary
restraining order and prcliminafy injunction; and | |

An cvidentiary hearing haying been held on the Town’s motion for a preliminary
injunction on May 15, 24, 25, 31.'and Jun'e 7 and 11, 2007, and the Court having éontinued-the
temporary restraining order at the close of the hearing on June 11, 2007, pending its

L]

determipation of the matter; and

)

The Long Island Pine Barrens Society (the “Society”) having movéd, by Order to Show
Caus? dated May 8, 2007, for an order permitting it to intcrvené in the proceeding as an
intercsted party pursuant to CPLk §§ 1013 and 7802(d) and having sewed and filed in support of
its motion, a pmposed Verified Answer, the affidavit of Richard Amper, Executive Director of
the Society, sworn to on May 8, 2007 and the aﬁinnahon of Regina Seltzer, Esq., attomey for the

Society, afﬁrmed on May-8, 2007; a.nd

»‘_' - . - e AR AL TR TE TN
TR P R
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The Town having served and filed two affirmations of Dawn C. Thomas, Esq.. affirmed

on May 24, 2007 and June 11, 2007, respectively, in oppositibn to the SOCiety’s motion to
intervcne; and
The Society having served and filed two affirmations of its attomey, Regina Seltzer, Esq.,
affirmed on May 31, 2007, with annexed exhibits anc!_'oﬁ June 28, 2007, respectively, responding
to the Town’s affirmations in opposition; and |
The Island Water Park Corp., a corapany proposing to build a water _skiing pond and all-

" terrain-vehicle race track on land it purchased in EPCAL ﬁ'om the Town’s Community
Development Agency, and Eric Scott, its pﬁncipél;"having mox}ed b-y Order to Show Cause dated
May 22, 2007 for an order permitting thefn_ to iutcrvénc jn the proceeding as interested parties |
pursuant to CPLR §§ 1013 and 7802: and having served and filed in support of their motion, a
Proposed Verified Petition/Complaint, the afﬁrmation.of Island Water Park’s attorney, John B.
Zollo, Esq., 'affirm.ed on May 21, 2007, with annexed exhibits, and the affidavit of Eric Scott;
swomn to on May 21, 2007, ﬁth annexed ekhibité; and |

The Commission having moved by Notice of Motion dated July 10, 2007 to file an
Amended Answer and Counterclaim pursuant to CPLR § 3025(b), and having served and filed in
suppoﬁ of its motion, a Proposed Amended Complaint and Counterclaim, a Memorandum of
Law, and the affirmations of John C. Milazzo, _with attached exhibits and A;ssist.ant Atto;ncy
General Lisa Feiner, both affifmed July 10, 2007; and

The Town .having served and filed the affirmation of its attorney, Dawn C. Thomas, Esq.,
affirmed on July 17, 2007, in opposition to the Commission’s @ﬁon to amend its Veﬁﬁcd

Answer;

|  ExnmBm B
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The Court having issued a decision in the Apmcc‘éding dated January 30, 2008, whicia is
annexed hereto and which directed the pérties to submit' a judgment;
NOW, on motion of Andrew M. Cuomo, Attorney General of the State of New York,
attommey for Respondent, it is
Oﬂm ADJUDGED DECREED, AND DECLARED
and it Ledeclared That
The Verified Petmon is granted as-fo]-lemﬂ @) development as that term is deﬁned by ECL § 57-
1 OlO/( 13) in the Compatlble Growth Area, as that term is defined by ECL § 57-01 07(12), of

EPCAL which comports with the Town’s reuse plan, urban renewal plan a.ndA ning regulations

fer-EPCKE; is exempt from the Commission’s review jurisdiction; (i1) the Commission is

. permanently enjoined from exercising review jurisdjction over development within the

e ) the Commission is permam—mtly enjoined from
2ot BPext
exercising Jul‘lSdlCt'l on fo review thc Town’s Proposed Recreanonal F ac111ty, ) the

Commission’s rcsolution of April 18, 2007 asserting jurisdiction to review the Town’s Proposed

' . / . .
Recreational Facility in EPCAL is vacated and annulled; (vﬁ the Notice of Violation dated May

2, 2007, issued by the Commmission to the Town is vacated and annulled; (vi’i the motion of

———

Island Water Park Corp. and its pnnc1pa1 Eric Scott to mtcwcne in the proceedmg is granted

i ey Ce
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"

(wifﬁhe Commissiofi ig

project of Island Water Park Corp. mt EPCAL; (i) the Tofich ‘of lh -Long, ,

Society to intervene in the proceeding is denied; and (x) the Commission’s motion to filc an

Amgmded Answer and Counterclaim is dcriied.

ENTER:

! : '/\
PAULJ. BAISLEY/Jr.
Js.C '




