UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

THIS SUMMARY ORDER WILL NOT BE PUBLISHED IN THE FEDERAL REPORTER
AND MAY NOT BE CITED AS PRECEDENTIAL AUTHORITY TO THIS OR ANY
OTHER COURT, BUT MAY BE CALLED TO THE ATTENTION OF THIS OR ANY
OTHER COURT IN A SUBSEQUENT STAGE OF THIS CASE, IN A RELATED CASE, OR
IN ANY CASE FOR PURPOSES OF COLLATERAL ESTOPPEL OR RES JUDICATA.

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
United States Courthouse, Foley Square, in the City of New York, on the 28th day of February, two
thousand and three.

PRESENT:
HON. JAMES L. OAKES,
HON. AMALYA L. KEARSE, and
HON. BARRINGTON D. PARKER, JR.,
Circuit Judges.

HENRY DITTMER, and all others similarly situated; JAMES ALLEN; MILTON ARONAUER;
JAMES K. BARRY; LORRAINE BARRY; ROY BENDER; LILLIAN EVERS; CHESTER
BICZYHOWSKI; OTTO BISCHOFF; KATHRYN BISCHOFF; LOIS BRASS; BRESKEL
ASSOCIATES; MERCEDES BRODERICK; DEBRA BROWN; JERILYN BUCK; ERVINE
BROWN; BUNKER HILL ESTATES, INC.; JOHN BUTLER; CANDACE BUTLER;
WILLIAM CLAVELIN; RALPH B. CLEMENTE; ROBERT COMUNALE; CLEMENTE
COTE; EUGENIA COTE; IRENE CUNARD; ANNA MARIE CZARNECKI; CONCETTA
D'ANGELO; JOSEPH DASILVA; EDITH DASILVA; RUDOLPH DAVIS; VITO
DEGAETANO; JOHN DELIA; JAMES A. MCLOUGHLIN; DITTMER IDA; RICHARD
DITTMER; RICHARD C. DITTMER; RICHARD R. DITTMER; IDA HARDEKOPH;
CATHERINE EASTLUND; LEONARD ERHARDT; FAY ERHARDT; ERNA BENJAMIN; R.
FABRIZIO; CONNIE FALKENSTEIN; RALPH FARRAUTO; MICHELLE FARRAUTO;
FRANKLIN FAYE; JOSEPHINE FEDERICI; MELVIN FELDMAN; JOSEPH FERRARI;
ANGELINA FERRARI; THOMAS GAMBETTA; JOAN GATTI; ISABEL GENARI; GLADYS
GHERARDI; EVAN GOLDSTEIN; ESTELLE GRABOWSKI; PATRICIA GREEN; EDRIS
GREENIDGE; JOSEPH GRIFFITH; NANCY GRIVAS; MARVIN GUTIN; SUSAN GUTIN;
ROBERT HAMEL; HAMPTON TERMITE, INC.; WILLIAM FAWCETT; JOHN FAWCETT;
ANTHONY HARRISON; JOHN HAUSS; MARIA HAUSS; DONALD MARKSTEIN;
GLORIA HENDRIX; WILLIAM HENRICHSEN; JOEL HOFFMAN; BEATRICE HOFFMAN;
PAUL HOLSCHUH; PAUL HOCK; ELFRIEDA HOCK; NATHANIEL HUGHES;
SALVATORE INDOVINO; AUDREY POLLACK ISAACS; WILLIAM JACKOMIS;
ROBERTA JACKOMIS; FRANZ KAMMEL; MALCOLM KAPLAN; JOAN KIELKOWSKI;
WALTER KIELKOWSKI; MARIA KOMLJENOVICH; HOWARD KOPET; MINNIE



KORDULA; WILLIAM KROLL; ANNA KUNZ; WALTER KUNZ; JOAN STUART; FRIEDA
LANGMAN; JOSEPH LAVIERO; BRUNO LAVIERO; ROBERT J. LEDOGAR; ELEANOR
LEDOGAR; MARGARET LEONHARDT; JOHN LEONHARDT; THOMAS LYONS;
VINCENT S. MACCARO; WILLIAM R. LANGE; PASQUALE MACCHIA; DORA
MACCHIA; JAMES MCGILLION; MICHAEL MCGOVERN; MANHASSET PARK CO;
JOHN MARINUZZI; ROBERTA MARINUZZI; WILFRIED MATZ; JOHN MCDONNELL;
JOHN A. MIGLIORE; RUDOLPH MIGLIORE; GUSTAV MOLDESTAD; R. ALLEN
MONKS; SETH MORGAN; WILLIAM MULLAN; PAUL PERILLO; ANN PERILLO; JOHN
PRIKRELL; DOUGLAS PRESTON; REALTY REDEMPTION CO., INC.; BERTRAM
REINHOLD; BENNETT A. REISS, as Trustee; HORACE RICE; VINCENT A. RIEHL; VITA
ROTH; DOROTHY ROHNE; E. JOYCE ROSENSTROM; SABHNANI, PAULINE M.
SALMON; ANTHONY SANTANGELO; SALVATORE SCALISE; THERESA SCALISE,;
JACK LIPMAN; GEORGE SCHMELZER; THEODORE SERY; MELVIN SHREBNICK;
MARLENE SHREBNICK; SIMONETTI REALTY CORP.; JOHN F. SPULLER; LOUIS
STARK; EDITH STARK; CHARLES STARK; CAROL STARK; WESLEY TAYLOR; JOHN
MULLER; DRUSILLA ILMA TUDURY; AMILCARE VITALE; BERNARD
VOLLKOMMER; JOHN WALKER, JR.; KEITH WILSON; LEWIS YEATMAN; AGLAIA
ZANAKIS; CELIA ZERUL; RALPH ZERUL; THOMAS J. ZUKAS; HEYWOOD HEFFRON;
JOSEPHINE BHASIN; BHARAT BHASIN; KATHERINE FOSTER; EMMANUEL CHRIST;
COASTAL AQUACULTURE, INC.; EVELYN GOODMAN; FREDERIC SIEGEL;
KATHLEEN KELLY; ORLANDO TESORIERO; MICHAEL FAZIO; MARIANNE
TEMPLETON; E.G. SMITH; GORDON WARD; STEVEN PORTER-BELL; LORRAINE
PORTER-BELL; PAUL HARRY; JEAN HARRY; FREDERICK ZIBELIN, JR.; EDITH
ZIBELIN; GLORIA PRZYBYTOWSKI; JOSEPH PRZYBYTOWSKI;, RICHARD KASPER;
HUGO RITUCCI; SHIRLEY GITENSTEIN; JOSEPH FICHERA ; FRANCES FICHERA;
KASH GROUP, INC.; WALTER KORDER; WALTER HOGAN, JR.; JOHN LATRONICA;
JANET LATRONICA; LOIS HEISEY; JAMES CORODEMUS; CHRISOULA CORODEMUS;
MANORYVILLE PATENT ASSOCIATES; AUDREY MILLS; DORIS LEVINE; NORMAN
ROSSNER; ANTHONY MOTOLA; ANITA MOTOLA; ANDERSEN BUILDERS, INC.;
GEORGE NICHOLSON; EUNICE NICHOLSON; FRANCIS V. GLASSER; L.N. MAUCK,
JR.; BARBARA PEELLE; ASHER MELAMED; PAULA SANCHEZ; JOAN BARTILUCCI;
DUNNE BARTILUCCI; KENNETH BARTILUCCI; MARGARET BARTILUCCI; THOMAS
TROIANQO, as Trustee; and ESTATE OF JOHN ZANAKIS,

Plaintiffs-Appellants,
SUMMARY ORDER
V.- No. 02-7346

COUNTY OF SUFFOLK, New York; TOWN OF RIVERHEAD, New York; TOWN OF
SOUTHAMPTON, New York; TOWN OF BROOKHAVEN, New York; CENTRAL PINE
BARRENS JOINT PLANNING AND POLICY COMMISSION; ROBERT J. GAFFNEY; RAY
E. COWEN; VINCENT CONNUSCIO; FELIX GRUCCI and JAMES STARK,



Defendants-Appellees.

Madeline Sheila Galvin and James E. Morgan, Galvin and Morgan, Delmar, NY, for
Appellants.

John J. Sipos, Assistant Attorney General (Eliot Spitzer, Attorney General of the State of
New York, Peter H. Schiff, Senior Counsel, Lisa M. Burianek and Gordon J. Johnson, Assistant
Attorneys General, on the brief), Albany, NY, for Appellees.

Timothy J. Dowling and Jason C. Rylander, Community Rights Counsel, Washington,
DC, for Amici Curiae Association of Towns of the State of New York, New York State
Conference of Mayors and Municipal Officials, and New York State Association of Counties.

Appeal from the United States District Court for the Eastern District of New York
(Thomas C. Platt, Judge).

ON CONSIDERATION WHEREOF, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that the judgment of the District Court be and it hereby is AFFIRMED.

Plaintiffs appeal from a final judgment of the United States District Court for the Eastern
District of New York (Thomas C. Platt, Judge) in favor of defendants. Plaintiffs, landowners in
Suffolk County, New York, brought this action to challenge the constitutionality of the Long
Island Pine Barrens Maritime Reserve Act, N.Y. Envtl. Conserv. Law § 57-0101 et seq.
(McKinney 1997) (the “Act”). The Act’s stated purpose is “to allow the state and local
governments to protect, preserve and properly manage the unique natural resources of the Pine
Barrens-Peconic Bay system.” N.Y. Envtl. Conserv. Law § 57-0105. The District Court
dismissed plaintiffs’ substantive due process claim pursuant to Fed. R. Civ. P. 12(b)(6), denied
plaintiffs’ motion for summary judgment on their equal protection claim, and granted defendants’
motion for summary judgment on the equal protection claim. To the extent that plaintiffs argue
in support of any claims other than their facial substantive due process and equal protection
challenges, such claims have been either waived or abandoned, and we do not consider them.

The District Court dismissed plaintiffs’ substantive due process claim because plaintiffs
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had not alleged that they had a property interest in the continued pre-Act zoning of their land.
Plaintiffs do not challenge this particular conclusion on appeal, and we agree with the District
Court that plaintiffs have failed to allege anything more than a unilateral expectation in the

continued zoning of their land. See, e.g., Ellentuck v. Klein, 570 F.2d 414, 429 (2d Cir. 1978)

(“Under New York law, . . . a landowner has no vested interest in the existing classification of
his property.”). We therefore affirm the District Court’s dismissal of plaintiffs’ substantive due
process claim.

We also note that, even if plaintiffs could allege a protected property interest, the Act
would still survive a substantive due process challenge. The Act is subject to rational basis
review because it neither infringes fundamental rights nor affects a suspect class. See Vance v.
Bradley, 440 U.S. 93, 96-97 (1979). Under this deferential standard, plaintiffs’ due process
claim will fail if the Act is rationally related to any legitimate state interest. See Minnesota v.

Clover Leaf Creamery Co., 449 U.S. 456, 461-63 (1981). It is clear that the Act is rationally

related to several legitimate state interests. See Dittmer v. County of Suffolk, 188 F. Supp. 2d

286, 289 (E.D.N.Y. 2002) (listing the Act’s goals as, inter alia, “protect[ing] the largest natural
drinking water source in New York™ and “preserv[ing| the Pine Barrens’ unique and partially
endangered ecosystem”).

Plaintiffs’ equal protection claim likewise cannot survive rational basis review. As the
District Court noted, the Act will survive an equal protection challenge “if there is any

‘plausible’ justification for the distinctions [it] draw[s].” Dittmer, 188 F. Supp. 2d at 293

(quoting Weinstein v. Albright, 261 F.3d 127, 140 (2d Cir. 2001)). Plaintiffs’ equal protection

claim appears to be founded on the argument that the Act irrationally designates the plaintiffs’
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land as part of the Pine Barrens’ “core preservation area,” while designating the Calverton Naval
Weapons Industrial Reserve Plant as part of the less restrictive “compatible growth area.”
Plaintiffs’ contention is not even factually correct. While the developed portions of the
Calverton Plant (e.g., jet runways, access roads, and airplane hangars) are located within the
compatible growth area, the undeveloped portions of the Calverton Plant are — like the plaintiffs’
undeveloped land — located within the core preservation area. The Act’s distinction between
developed and undeveloped land is rationally related to the legitimate interests that the Act was
designed to serve: protecting the Pine Barrens’ aquifer and preserving its unique and endangered
ecosystem. Thus, the District Court properly denied plaintiffs’ motion for summary judgment,
and granted defendants’ motion for summary judgment, on the equal protection claim.

We have considered plaintiffs’ remaining contentions and find them to be without merit.
Accordingly, the judgment of the District Court is AFFIRMED.

FOR THE COURT:

ROSEANN B. MACKECHNIE, Clerk
By:
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